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ATTORNEY  GENERAL'S  REPORT 


LETTER  OP  TRANSMITTAL. 


STATE  OF  ARKANSAS. 
OFFICE  OF  THE  ATTORNEY  GENERAL. 

Little  Rock,  Ark.,  December  15,  1912. 

Honorable  George  W.  Donag^ey, 

Governor  of  Arkansas, 

and 

Members  of  the  General  Assembly. 
Gentlemen: 

In  compliance  with  the  provisions  of  section  4,  of  an 
act  of  the  General  Assembly,  approved  March  4,  1911,  I 
have  the  honor  to  transmit  herewith  the  report  of  the 
Attorney  General,  covering  the  period  from  December  15, 
1910,  to  December  15,  1912. 

Previous  to  the  passage  of  this  act,  the  statutes  of 
the  State  of  Arkansas  did  not  require  the  Attwney  General 
to  make  a  report.  Some  of  the  former  Attorneys  General 
may  have  voluntarily  made  reports,  but  I  have  never  seen 
a  copy  of  any  such  reports,  and  there  are  none  on  file  in 
this  office. 

During  my  first  term  as  Attorney  General  it  was 
embarrassing,  upon  the  receipt  of  reports  from  the  Attor- 
neys General  of  other  States  not  to  be  able  to  reciprocate, 
and  not  to  be  able  to  comply  with  the  requests  from  various 
departments  of  the  U.  S.  (jk>vemment,  and  of  other  States 
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for  a  report  of  the  Attorney  General  of  Arkansas.  I  there- 
fore drew  the  act  of  1911  requuing  the  Attorney  General 
to  make  a  report. 

The  act  requires  the  report  to  contain  one  opinion 
on  each  particular  jKimt,  as  given  by  the  Attorney  G^ieral; 
a  list  of  all  cases  disposed  of,  and  the  disposition  of  each, 
where  the  Attorney  General  appeared  as  counsel,  and  a 
list  of  all  felony  cases  disposed  of  in  the  circuit  courts  of 
the  State.  Also  an  itemized  statement  of  inheritance 
taxes  collected.  The  act  provides  that  the  rei)ort  shall 
be  printed  biennially  by  the  1st  of  January  of  each  odd  year. 

In  order  to  bring  the  report  as  near,  to  the  end  of  my 
term  as  possible,  and  at  the  same  time  have  it  printed  by 
the  date  designated,  I  have  adopted  December  16,  as  the 
end  of  the  biennial  period. 

This  report  contains  all  that  is  required  by  the  act, 
and  some  additional  information  that  may  be  of  public 
interest.  I  have  taken  the  liberty  to  make  tiie  report  cover 
to  some  extent,  the  business  transacted  by  this  department 
during  my  first  term  of  office,  as  the  pamphlet  report  volun- 
tarily made  the  Governor  two  years  ago  was  very  brief. 


I 


GENERAL  REVIEW  OF  THE  WORK,  OBSERVATIONS 

AND  RECOMMENDATIONS. 


The  State  of  Arkansas  is  a  vast  business  oorporation, 
tiiat  collects  and  ezpoids  biainially  approximately  sevai 
million  dollars,  every  dollar  of  which  must  be  disbursed 
according  to  law.  It  expends  biennially  for  the  maintenance 
of  its  eleemosynary  institutions,  more  than  seven  himdred 
thousand  dollars.  It  distributes  biennially  to  Confederate 
soldiers,  and  their  widows,  more  than  one  million  dollars. 
It  collects  and  prorates  biennially  more  than  two-and«one- 
half  million  dollars  toward  the  education  of  the  six  hundred 
thousand  children  of  the  State,  and  this  takes  no  account 
of  more  than  two-and-one-half  million  dollars  derived  from 
the  local  school  district  tax.  It  expends  biennially  upon 
its  State  educational  institutions  more  than  four  hundred 
thousand  dollars.  These  expoiditures  do  not  include  the 
vast  sums  expended  by  the  State's  i)olitical  subdivisions. 

The  State  is  engaged  in  the  enforcement  of  the  law,  in 
the  protection  of  its  citizens;  in  the  care  and  education  of 
the  deaf  and  the  dumb  and  the  blind;  the  maintenance  of  a 
hospital  tor  those  suffering  from  nervous  diseases;  a  tuber- 
culosis sanitarium;  a  reform  school,  and  the  managemait, 
maintaiance  and  discipline  of  more  than  eight  hundred 
State  prisoners.  The  Attorney  General's  department  is 
the  1^^  head  of  this  corporation,  vnth  its  multitudinous 
duties  and  responsibilities. 

In  addition  to  the  ordinary  governmental  business  of  a 
aovo^ngnty,  for  the  last  four  years  Arkansas  has  been 
engaged  in  the  construction  of  a  two-millkm-dollar  Capitol, 
and  paying  for  and  improving  a  convict  farm,  and  upon 
these  two  matters  alone,  there  has  been  considerable  litiga- 
tbn. 
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There  has  been  considerable  litigation  in  which  the 
Initiative  and  Referendum  Amendment  to  the  Constitution 
has  been  involved.  Year  by  year  the  business  of  govern- 
ment increases.  The  State  assumes  more  duties,  and  its 
affairs  become  more  varied  and  complex.  All  this  tends 
to  increase  the  duties  and  responsibilities  of  the  State's 
Legal  Department.  We  have  humbly  tried  to  do  our  duty 
as  we  saw  it,  and  we  trust  that  a  review  of  this  report  will 
show  that  the  Attorney  General,  and  the  other  servants 
connected  with  his  department,  have  not  been  idle. 


GASES  DISPOSED  OF  IN  THE  GIRGUIT  AND 

GHANGERY  GOURTS. 

This  report  gives  a  list  of  nineteen  cases  disposed  of 
in  the  circuit  courts  of  the  State,  and  one  hundred  cases  in 
the  chancery  courts.  An  explanation  is  given  in  connection 
with  each  case.  More  than  90  per  cent  of  the  judgments 
have  been  favorable  to  the  State's  contention. 


GASES  DISPOSED  OF  IN  THE  STATE    SUPREME 

GOURT. 

This  report  contains  a  list  of  all  civil  cases  disposed  of 
in  the  Supreme  Court  during  my  incumbency  as  Attorney 
General,  and  shows  the  disposition  of  each  case;  and  nota- 
tions show  where  the  opinions  are  reported.  Also  a  list  of 
all  criminal  and  quasi-criminal  cases  disposed  of  in  the  last 
two  years,  and  in  the  list  is  indicated  the  crime  charged, 
in  what  county  committed,  the  punishment  assessed,  and 
the  disposition  in  the  Supreme  Court. 

I  have  not  included  a  list  of  the  criminal  cases  disposed 
of  during  my  first  term,  but*  the  records  in  the  office  of  the 
clerk  of  the  Supreme  Court  show  that  during  my  two 
terms,  the  Supreme  Court  has  handed  down  opinions  in 
three  hundred  and  sixty-eight  (368)  criminal  cases,  only 
ninety-three  (93)  of  which  were  reversed.  Of  the  fifteen 
(16)  civil  cases  disposed  of  in  that  court,  only  one  judgment 
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was  rendered  adverse  to  the  contention  of  this  department. 

If  the  courts  of  all  the  States  kept  up  with  their  dockets 
as  closely  as  the  Supreme  Court  of  Arkansas,  there  would 
be  no  occasion  for  so  much  talk  about  the  law's  delay,  and 
if  all  the  courts  paid  as  little  attention  to  technicalities  and 
exceptions  that  do  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  on  the  merits  of  the  case, 
there  would  be  no  occasion  for  so  much  muckraking,  con- 
cerning our  appellate  courts. 

I  am  glad  that  the  people  generally  recognize  the 
ability  of  the  men  who  compose  oxir  Supreme  Court,  but 
as  a  rule  it  is  not  known  the  great  amount  of  work  these 
judges  have  to  do,  to  dispose  of  the  vast  amount  of  business 
coming  before  them.  No  men  were  ever  more  absorbed 
in  the  obligations  and  responsibilities  of  their  offices. 

We  want  to  congratulate  the  people  of  Arkansas  upon 
the  character  and  the  ability  of  the  men  who  preside  over 
all  of  its  courts.  Regardless  of  much  general  criticism  of 
the  administration  of  the  laws,  the  people  still  have  great 
faith  in  our  courts. 

Many  people  are  not  familiar  with  court  procedure, 
but  they  know  that  the  law  is  the  safe-guard  of  all  public 
and  private  interests.  Our  honors,  our  lives  and  our 
liberties  are  all  in  the  keeping  of  the  law,  and  the  people 
go  along  from  day  to  day  with  more  confident  seciirity, 
because  they  know  there  is  a  limit  which  oppression  can  not 
transgress;  that  they  can  never  be  disseized  nor  outlawed, 
nor  otherwise  destroyed,  but  by  the  judgment  of  their 
peers  and  the  law  of  the  land.  A  man  is  an  enemy  to  his 
country  who  tries  to  persuade  anyone  that  justice  is  not 
for  him.  The  rights  of  the  people  find  their  best  security 
in  the  courts  of  their  country. 

CASES  DISPOSED  OF  IN  THE  SUPREME  COURT  OF 

THE  UNITED  STATES. 

We  have  disposed  of  fourteen  (14)  cases  in  the  Supreme 
Court  of  the  United  States.  This  report  gives  a  list  of 
the  cases,  showing  the  style  of  each,  and  explains  the  issues 
involved,  and  the  result  of  the  litigation. 
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Among  the  more  important  cases  were  tfaoae  sustaining 
the  'TuU  Crew  Act/'  and  the  ''Anti-Hotel  Drmnming 
Act/'  and  the  case  wharein  tiie  Wingo  Act  was  held  invalid. 
The  Western  Union  Telegraph  Company  was  successful 
in  its  attack  in  this  last  mentioned  act,  as  it  had  be^i  on 
all  other  acts  under  which  the  State  of  Arkansas  had  aou^t 
to  require  it  to  pay  the  fees  required  of  foreign  corporations 
seeking  to  do  business  in  this  State.  After  the  decision 
in  tills  case,  I  prepared  a  bill,  which,  among  otiier  things, 
prescribed  the  fees  required  to  be  paid  by  foreign  corpo- 
rations, seeking  to  do  business  in  Arkansas. 

It  was  provided  in  the  bill  that  it  should  not  apply 
to  corporations  that  had  heretofore  paid  all  the  fees  pre- 
scribed by  previous  acts  of  the  Gea&rBl  Assembly.  So  far 
as  I  was  advised,  all  had  complied  with  the  ''Wingo  Act," 
exc^t  the  Western  Union  Telegraph  Company.  The  bill 
as  prepared,  was  passed  by  the  General  Assembly  of  1911, 
and  is  Act  No.  87. 

As  soon  as  the  act  was  approved  by  the  Governor,  I 
demanded  that  the  Western  Union  Telegraph  Company 
comply  with  its  provisions.  It  did  so  very  promptly  by 
paying  into  the  State  Treasury  the  sum  of  ^,151.00,  the 
fee  required  of  it  under  the  act. 


PULLMAN  AND  EXPRESS  COMPANIES. 

In  December,  1910,  this  department  instituted  before 
tiie  Interstate  Commerce  Commission,  proceedings  against 
the  Pullman  Company  for  a  reduction  of  rates  upon  upper 
berths.  It  resulted  in  securing  a  general  reduction  of  20 
per  cent  (20  per  cent)  upon  upper  berths,  and  numerous 
special  reductions  in  the  rates  for  lower  berths. 

This  department  also  filed  complaint  against  the 
express  companies  for  the  purpose  of  securing  reductions 
on  express  rates,  especially  the  rates  charged  upon  fruit, 
vegetables,  chickens,  eggs,  etc.  It  is  generally  known 
that  upon  this  character  of  produds  that  the  express  rates 
are  extortionate.  It  frequently  takes  the  entire  proceeds 
of  a  small  shipment  to  pay  the  express  and  I  have  known 
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of  instances  where  a  commission  man  would  apply  all 
of  the  proceeds  of  a  shipment  for  express  and  write  back 
to  the  producer  for  more  money  to  pay  the  balance. 

We  were  anxious  to  push  this  proceeding  to  a  con- 
clusion, but  after  the  Governor  vetoed  the  appropriation 
made  by  the  Legislature  to  cover  the  expense  connected 
with  the  prosecution  of  suits  of  this  character,  this  depart* 
ment  had  no  funds  to  pay  traveling  expenses  or  the  expense 
of  procuring  the  evidence  necessary  in  the  prosecution  of 
the  matter,  and  we  were  forced  to  abandon  Uie  suit. 


SUITS  FOR  BACK  TAXES. 

Most  of  the  suits  that  have  been  disposed  of  in  the 
chancery  courts  were  instituted  for  the  collection  of  overdue 
taxes  against  corporations.  In  some  instances  the  failure 
of  the  corporations  to  make  the  proper  assessment,  was 
the  result  of  an  honest  mistake  as  to  the  proper  basis  of 
assessing  property,  and  they  paid  the  amounts  when  shown 
that  they  were  in  error. 

Some  corporations,  however,  like  some  individuals, 
are  opposed  to  having  anything  to  do  with  the  sordid 
business  of  government,  such  as  paying  taxes,  and  resist 
to  the  last  extremity  all  efforts  of  the  State  to  compel 
them  to  bear  their  just  proportion  of  taxation. 

Judgments  secured  for  back  taxes  amount  in  the 
aggregate  to  $79,256.32,  all  of  which  has  been  collected 
and  distributed  as  directed  by  the  decree  in  the  respective 


There  are  still  pending  a  large  number  of  cases  for  the 
collection  of  back  taxes,  upon  which  my  successor  wUl 
obtain  judgments  aggregating  a  large  amount. 

Information  upon  which  most  of  these  cases  were 
filed  was  furnished  this  department  by  the  Arkansas  Tax 
Commission,  and  it  is  due  largely  to  the  activities  of  this 
commission  that  the  State  has  recovered  many  thousands 
of  dollars,  that  otherwise  would  not  have  been  paid. 
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FRANCHISE  TAX. 

Under  the  Franchise  Tax  Law,  enacted  in  1911,  it  is 
the  duty  of  the  Attorney  General  to  bring  suit  against  the 
delinquents.  For  this  year,  and  also  for  last  year,  a  large 
delinquent  list  was  certified  to  this  department.  We  only 
instituted  two  suits.  One  was  an  intervention  against  a 
corporation  that  was  in  the  hands  of  a  receiver,  the  suit 
being  necessary  in  order  to  obtain  the  amount.  The  other 
was  against  the  St.  Louis  Southwestern  Railway  Company. 
Judgment  was  rendered  in  the  chancery  court  in  favor  of 
the  State,  and  the  company  appealed  to  the  Supreme  Courts 
where  the  matter  is  now  pending.  

Other  suits  were  not  brought,  first,  because  we  did 
not  believe  that  the  corporations  were  intentionally  delin- 
quent, and  second,  because  this  office,  for  the  past  two 
years,  has  had  no  contingent  fund,  and  therefore  no  money 
to  pay  expenses  to  prosecute  the  suits  in  the  numerous 
courts,  where  they  would  have  to  be  instituted. 

We  undertook  by  correspondence  and  persuasion, 
to  collect  the  amounts  certified  as  delinquent,  and  succeeded 
in  collecting  the  tax  in  practically  every  instance.  In  some 
cases  the  corporations  had  retired  from  business,  and  had 
no  assets. 

The  tax  commission  in  the  year  1911  did  not  have  a 
complete  list  of  all  the  corporations  subject  to  the  tax,  and 
after  this  department  had  collected  from  the  delinquents 
for  1911,  and  also  for  1912,  a  large  number  of  delinquents 
for  1911  were  certified,  and  these  also  have  practically 
all  paid. 

This  work  has  required  a  vast  amount  of  correspond- 
ence, and  for  the  past  three  months  has  taken  the  entire 
time  of  one  of  the  office  force.  , 

A  complete  list  of  all  the  delinquents  as  certified, 
showing  from  whom  amounts  have  been  collected,  will  be 
turned  over  to  my  successor. 

I  would  suggest  that  the  tax  commission  prepare  an 
amendment  to  the  Franchise  Tax  Act,  allowing  more  time 
to  intervene  between  the  filing  of  reports  by  the  corpo- 
lations,  and  the  time  the  tax  is  required  to  be  paid,  and  make 


ATTORNEY  GENERAL  II 

* 

provision  requiring  the  officials  to  certainly  and  definitely 
notify  the  corporations  of  the  amount  of  the  tax  demanded 
of  them. 

Under  the  act  as  it  noyr  stands,  a  number  of  the  cor- 
porations "have  paid  the  penalty  prescribed  by  the  act,  when 
it  was  no  fault  of  the  corporation  that  the  tax  had  not 
been  previously  paid. 

The  act  should  also  fix  a  minimum  amount,  of  say  not 
less  than  five  ($5)  dollars.  In  a  number  of  instances,  the 
postage  on  correspondence  in  connection  with  the  col- 
lection, was  in  excess  of  the  amount  collected. 

INHERITANCE  TAX. 

This  State  has  had  a  statute  providmg  for  the  collection 
of  an  inheritance  tax  since  1901.  When  I  became  Attorney 
Greneral  I  found  that  there  had  only  been  paid  into  the 
State  Treasury  $5,230.03,  under  this  statute. 

During  my  two  terms,  there  has  been  paid  into  the 
treasury,  through  this  office,  $64,592.64,  of  this  tax,  about 
$80,000.00  of  which  accrued  previous  to  1909. 

This  report  gives  a  detailed  statement  of  the  collections. 

OPINIONS  AND  CORRESl^ONDENCE. 

The  statutes  prescribing  the  duties  of  the  Attorney 
General  require  him  to  give  opinions  to  the  heads  of  the 
several  executive  departments  of  the  State,  upon  consti- 
tutional or  other  legal  questions  that  may  concern  the  of- 
ficial action  of  such  officers.  To  the  prosecuting  attorneys 
upon  legal  questions  that  concern  the  financial  interests 
of  the  State,  or  any  county,  and  upon  any  question  con- 
nected with  the  administration  of  the  criminal  laws  of  the 
State,  and  to  the  General  Assembly,  either  house,  or  any 
member  thereof,  upon  the  constitutionality  of  any  proposed 
bill,  and  to  all  State  boards  and  commissions  upon  any 
question  connected  with  the  discharge  of  the  duties  of  such 
boards  and  conunissions.  When  requested  these  opinions 
shall  be  in  writing. 

We  have  included  in  this  report  one  opinion  on  each 
particular  point  as  given  by  the  Attorney  General  to  of- 
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ficials  and  boards  authorized  to  request  it.  But  these 
opinions  represent  a  very  small  per  cent  of  the  official 
advice  given  the  various  executive  departments  and  boards 
of  the  State. 

I  have  included  a  few  opinions  that  were  given  during 
my  first  term  that  I. thought  would  be  of  public  interest. 

I  have  omitted  a  number  of  official  opinions  upon 
questions  that  have  been  fully  settled  and  that  will  not 
likely  arise  again. 

It  will  be  remembered  that  the  Attorney  General  in 
.  rendering  an  opinion  does  not  have  the  benefit  of  argument 
of  counsel  on  both  sides. 

The  bulk  of  the  correspondence  of  the  office  has  been 
unofficial.  The  prosecuting  attorneys  are  the  legal  advisers 
of  county  and  township  officers,  but  practically  all  of  the 
time  of  a  prosecuting  attorney  is  consumed  in  the  trial  of 
cases  in  the  courts  of  his  district,  and  he  has  very  little  time 
to  answer  correspondence.  They  are  away  from  home  a 
great  deal  of  the  time.  For  this  reason,  county  and  township 
officers  persist  in  writing  to  the  Attorney  General  for  advice. 
I  have  referred  a  great  deal  of  this  correspondence  to  the 
prosecuting  attorneys,  but  in  a  great  many  instances  and 
in  all  instances  where  I  could  possibly  spare  the  time  I 
have  replied  to  their  inquiries. 

Cities  and  towns  are  presumed  to  have  their  own 
attorneys,  but  many  of  them  do  not  employ  an  attorney, 
and  no  attorney  resides  in  some  of  them  and  this  depart- 
ment has  answered  many  inquiries  from  officers  of  munici- 
palities. We  have  persistently  refused  to  give  advice 
to  individuals,  where  the  rights  of  private  parties  were 
involved,  and  where  the  public  was  not  concerned;  but  it 
IB  a  hard  matter  to  refuse  to  reply,  even  to  a  private  citizen, 
who  seeks  to  know  the  law,  that  he  may  obey  its  mandate, 
and  this  is  true,  if  the  inquiry  involves  some  public  question. 
We  have,  therefore,  replied  to  the  communications  of  many 
private  citizens. 

During  my  two  terms  of  office  we  have  answered  more 
than  25,000  communications. 

I  do  not  know  what  plan  can  be  pursued  to  avoid  all 
of  this  unofficial  correspondence,  that  consumes  so  much 
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time  of  the  Attorney  Greneral,  that  should  be  devoted  to 
the  business  required  of  him  by  the  statutes,  unless  the 
Attorney  General  should  absolutely  refuse  to  reply  to  such 
correspondence,  and  this  would  be  the  end,  politically,  of 
every  incumbent  of  this  oflBce. 

The  reports  from  the  Attorneys  Greneral  of  the 
several  States  show  that  the  most  perplexing  problem  that 
confronts  them,  is  what  disposition  to  make  of  the  unofficial 
correspondence.  It  is  hard  for  people  to  realize  that  the 
Attorney  General  is  the  legal  representative  of  the  State 
with  certain  prescribed  duties  and  not  the  attorney  of  the 
individual  citizens  of  the  State,  and  of  the  oQicials  of  the 
State's  political  subdivisions. 

There  is  no  doubt  but  what  it  would  be  to  the  best 
interest  of  the  State  for  the  General  Assembly  to  pass  an 
act  making  it  an  offense  for  the  Attorney  General  to  give 
legal  advice  except  as  required  by  the  statutes. 

STATE'S  BOUNDARIES. 

OKLAHOMA-ARKANSAS. 

On  the  11th  day  of  February,  1905,  Congress  passed 
an  act  giving  the  consent  of  the  United  States  for  the  State 
of  Arkansas  to  extend  its  western  boundary  line  so  as  to 
include  that  strip  of  land  in  the  Indian  Territory,  lying 
between  the  Arkansas  State  line,  adjacent  to  the  city  of 
Fort  Smith  and  the  Arkansas  and  Poteau  riveils. 

On  Febuary  16,  1905,  the  General  Assembly  of  Ark- 
ansas passed  an  act  extending  the  western  boundary  line 
of  the  State  so  as  to  include  the  strip  of  land  described  in 
the  act  of  Congress. 

After  Oklahoma  became  a  State  some  of  its  officials 
denied  that  the  State  of  Arkansas  had  jurisdiction  over  the 
territory  in  question,  contending  that  the  western  boundary 
line  of  Arkansas  had  never  been  legally  extended. 

There  has  been  considerable  correspondence  between 
this  department  and  the  Honorable  Charles  West,  Attorney 
General  of  the  State  of  Oklahoma,  and  other  officials  of 
Oklahoma   concerning  this    matter,  culminating  in   the 
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Oklahoma  authorities  conceding  that  the  property  in  ques- 
tion belonged  to  the  State  of  Arkansas. 

Some  of  the  citizens  of  Fort  Smith  still  insist  that  a 
suit  be  brought  in  the  Supreme  Court  of  the  United  States 
to  settle  the  controversy,  but  as  we  view  the  matter,  there 
is  now  no  controversy. 

The  authorities  who  are  authorized  to  speak  for  Okla- 
homa, are  not  claiming  any  jurisdiction  over  the  strip  and 
there  is  nobody  to  sue. 

We  have  therefore,  instructed  the  officials  of  Sebastian 
county  to  Collect  the  taxes  due  on  the  property  situated  in 
the  strip. 

STATE  OF  ARKANSAS, 

V. 

STATE  OF  TENNESSEE. 

The  State  of  Tennessee  claims  to  own  certain  real 
estate  which  is  now  in  the  possession  of  one  W.  A.  Cissna, 
a  resident  of  the  State  of  Arkansas,  and  is  now  prosecuting 
various  suits  against  Cissna,  and  others  who  claim  the 
property  under  grants  and  deeds  from  the  State  of  Arkansas. 
The  controversy  grew  out  of  what  is  known  as  the  Cen- 
tennial Cut-Off  of  the  Mississippi  river,  in  1876,  whereby 
the  main  channel  of  the  river  was  materially  deflected  from 
the  old  course,  into  a  new  bed  or  channel.  The  land  in 
controversy  is  in  the  vicinity  of  Dean's  Island  and  Cen- 
tennial Island. 

By  permission  of  this  department,  Hon.  Caruthers 
Ewing,  of  the  Memphis  Bar,  filed  in  the  name  of  the  State 
of  Arkansas  a  bill  in  the  Supreme  Court  of  the  United  States 
against  the  State  of  Tennessee,  for  the  purpose  of  estab- 
lishing the  proper  boundary  line  between  the  two  States 
at  the  point  mentioned. 

The  Attorney  General  of  the  State  of  Tennessee  filed  a 
demurrer  to  this  bill,  which  was  overruled,  and  the  State  of 
Tennessee  given  time  in  which  to  file  an  answer.  The  cause 
is  still  pending. 

If,  upon  a  hearing,  the  Supreme  Coxui;  is  of  the  opinion 
that  there  is  merit  in  the  claim  of  the  State  of  Arkansas,  a 
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commission  will  be  appointed  to  run  the  line,  and  if  Arkansas 
is  victorious  in  the  litigation,  a  line  will  be  run  accordingly, 
as  it  existed  at  the  time  of  tiie  avulsion  of  1876,  which  will 
restore  to  Arkansas  a  great  deal  of  taxable  property  that 
Tennessee  has  attempted  to  take  away  from  it. 

Several  responsible  citizens  of  Mississippi  county  have 
written  me,  requesting  that  the  bill  be  amended  so  as  to 
include  Flower  Island,  consisting  of  about  ten  thousand 
(10,000)  acres,  and  other  valuable  land  along  the  river  for 
about  twenty  miles. 

I  would  recommend  that  the  Legislature  appropriate 
at  least  seven  hundred  and  fifty  ($750)  dollars,  to  be  used 
by  the  Attorney  General  of  Arkansas  in  defraying  the 
exp^enses  that  will  necessarily  be  incurred  in  connection 
with  the  litigation. 

The  dispute  between  Arkansas  and  Tennessee,  at 
several  places  along  the  Mississippi  river  has  existed  for  a 
number  of  years-  and  the  cheapest  and  best  way  to  finally 
and  effectively  settle  all  controversy,  is  by  an  amendment 
to  the  bill  that  has  been  filed. 

Costs  will  be  incurred  in  connection  with  the  expense 
of  the  commissioners,  and  the  State  of  Arkansas  should 
compensate  Mr.  Ewing  for  his  services.  It  is  true  that  he 
has  a  client  who  is  interested  in  part  of  the  land,  but  only 
a  small  part  of  what  is  involved,  and  it  is  the  duty  of  this 
State  to  protect  its  citizens  in  this  case. 

TRESPASS  UPON  STATE'S  PROPERTY. 

Previous  to  the  convening  of  the  General  Assembly  of 
1911,  Grovemor  Donaghey  employed  a  surveyor  to  nm  the 
lines  of  the  State's  property  situated  in  the  city  of  Little 
Rock,  and  furnish  him  information  as  to  the  extent  of  the 
trespassing  thereon. 

In  his  biennial  message  to  the  Thirty-eighth  General 
Assembly,  he  reviewed  the  report  of  the  surveyor  in  full, 
and  recommended  that  the  Legislature  take  such  action 
as  would  protect  the  property  of  the  State  against  the  un- 
warranted and  unlawful  encroachment,  damage  and  oc- 
cupation^ 
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Th^  State  Lands  Committee,  of  the  House  of  Represen- 
tatives investigated  the  matter  and  made  a  report,  which 
will  be  found  at  p.  917,  of  the  house  journal,  and  returned 
to  the  house  in  that  report  the  plats  and  maps  of  the  State 
lands  in  and  near  the  city  of  Little  Rock,  as  prepared  by 
the  surveyor,  with  the  various  comments  thereon  by  the 
surveyor. 

This  report  recommended  that  the  railway  company, 
whose  track  crosses  the  north  end  of  the  old  State  House 
grounds,  should  pay  compensation  for  the  use  of  that  land 
and  found  that  the  C.  H.  Jury  ens  Sand  Company  was  also 
a  trespasser  upon  the  north  end  of  the  old  State  House 
grounds,  and  had  been  for  nine  years,  and  the  committee 
recommended  that  the  Attorney  General  bring  suit  to 
determine  and  settle  the  ownership  of  this  property.  The 
Legislature  passed  a  resolution  authorizing  the  Attorney 
General  to  bring  such  suits,  but  no  data  was  furnished  this 
department.  No  plats,  surveys,  abstracts  or  other  infor- 
mation has  ever  been  presented  to  the  Attorney  General, 
or  the  recommendations  of  the  committee  in  any  way 
officially  reported  to  this  department.  Notwithstanding 
this  however,  we  have  made  diligent  efforts  to  locate  and 
obtain  possession  of  the  surveyor's  report,  as  mentioned. 
We  failed  to  find  the  same  in  the  office  of  the  Secretary 
of  State,  and  at  our  request,  the  Secretary  of  State  com- 
municated with  the  clerk  of  the  House  of  Representatives, 
who  could  give  no  information  concerning  the  papers  in 
the  matter. 

The  Attorney  General  had  plenty  of  authority,  without 
any  resolution  from  the  Legislature,  to  bring  the  suit. 
It  is  not  more  authority  that  we  need.  We  need  such 
data  as  was  prepared  at  the  instance  of  the  Governor,  or 
some  funds  with  which  to  obtain  the  necessary  abstracts 
and  surveys. 

For  a  long  time  there  has  been  a  question,  as  to  the 
title  of  the  property  alleged  to  be  a  part  of  the  old  State 
House  grounds.  The  matter  should  be  definitely  and  finally 
settled  but  the  State  does  not  expect  the  Attorney  General 
to  perform  the  services  of  a  surveyor  and  an  abstracter. 
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In  this  connection,  I  will  state  that  this  department 
has  not  had  a  contingent  fund  for  any  purpose,  for  the  last 
two  years,  the  amount  appropriated  by  the  General  Assem- 
bly having  been  vetoed  by  the  Governor  in  toto.  The 
Attorney  Geieral  has  been  compelled  to  personally  guarantee 
the  costs  in  connection  with  suits  instituted  in  behalf  of 
the  State.  Fortunately,  however,  judgments  have  been 
obtained  by  the  State  in  practically  every  case,  and  the 
costs  paid  by  the  defendants. 

We  presume  that  Arkansas  is  the  only  State  in  the 
Union  where,  for  the  past  two  years,  the  Legal  Depart- 
ment has  had  no  contingent  fund,  and  that  it  is  the  first 
time  in  the  history  of  the  State  that  this  department  of 
the  Arkansas  State  Government,  has  had  no  such  fund. 

PRINTING  OF  STATE'S  BRIEFS. 

It  has  been  the  custom  in  the  past  to  appropriate  a  lump 
.amount  for  the  purpose  of  pasring  the  State's  printing,  to 
be  expended  under  the  supervision  of  the  State  Printing 
Board.  Several  months  ago  this  fund  was  exhausted,  and 
the  board  refused  to  authorize  the  printing  of  any  more 
briefs  for  the  Attorney  General's  department.  For  a  time 
we  filed  typewritten  briefs  in  the  Supreme  Court,  but  the 
imposition  upon  the  court  in  having  to  read  such  briefs, 
and  the  burden  upon  this  office  of  having  to  prepare  so 
many  copies  was  so  great  that  we  finally  decided  to  have 
the  briefs  printed  and  trust  to  the  Legislature  to  make  an 
appropriation  to  cover  the  deficiency. 

I  would  recommend  that  the  appropriation  for  the 
printing  of  the  State's  briefs  be  made  separately,  and  make 
this  office  responsible  for  its  expenditure.  There  is  no 
more  important  printing  that  the  State  has  to  do  than  the 
briefs  of  the  Attorney  General  and  why  should  some  other 
official  of  the  State  Government  determine  who  shall  print 
the  briefs,  and  how  they  should  be  printed? 

PENITENTIARY. 

It  would  probably  be  more  appropriate  for  the  mem- 
bers of  the  Penitentiary  Board  to  submit  any  suggestions 
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ihey  have  to  make  as  to  the  mans^ement  of  the  penitentiary 
in  the  bieonial  report  of  the  penitentiary  board,  but  a  cus- 
tom has  grown  up  for  the  individual  members  of  the  board 
to  make  recommendations  in  their  biennial  reports  of  their 
respective  departments.  Following  this  custom,  it  will 
not  be  out  of  place  for  me  in  this  connection  to  make  some 
remarks  concerning  the  penitentiary  and  its  management. 

Ever  since  I  can  remember,  the  penitentiary  has  been 
a  leading  political  issue.  Frequently,  those  who  have 
criticised  the  management  most  severely,  are  the  ones  who 
have  done  the  least  for  its  improvement.  The  management 
of  the  penitentiary  never  has  been,  and  never  will  be  free 
from  criticism.  There  are  so  many  diversified  opinions 
as  to  the  manner  in  which  the  State's  prisoners  should  be 
worked,  that  no  matter  what  system  is  adopted,  there  will 
always  be  many  who  think  it  is  the  wrong  system. 

When  I  became  a  member  of  the  board  in  January, 
1909,  the  question  that  confronted  the  board  was  to  manage 
the  penitentiary  the  best  it  could,  under  the  law,  and  with 
the  means  at  the  command  of  the  board. 

At  the  first  meeting  of  the  board,  after  I  became  a  mem* 
ber,  the  board  adopted  a  resolution  introduced  by  me, 
imder  which  all  of  the  convicts  working  for  the  Arkansas 
Brick  &  Manufacturing  Company  were  withdrawn.  The 
Board,  believing  that  the  sentiment  of  the  people  was  opposed 
to  working  the  convicts  under  contracts,  declined  to  enter 
into  any  new  contract.  Such  convicts  as  could  be  used 
upon  the  State  farm  were  sent  there.  About  200  white 
convicts  were  kept  at  the  walls  of  the  penitentiary. 

On  April  19,  1909,  the  Legislature  having  failed  to 
change  the  law  directing  how  the  convicts  should  be  worked, 
or  to  make  any  provision  for  maintaining  them^  the  board 
entered  into  a  contract  for  the  labor  of  its  surplus  convicts. 
At  this  time,  the  penitentiary  owed  about  $120,000.00, 
about  $50,000.00  of  which  was  due  at  the  time  I  became  a 
member  of  the  board.  The  board  was  confronted  by  a 
condition^  and  not  a  theory.  It  was  not  a  question  as  to 
the  best  manner  of  working  the  convicts,  or  what  the  peni- 
tentiary board  preferred  to  do,  but  the  law  stepped  up 
and  said  to  the  board,  here  are  more  than  800  convicts. 
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You  must  tak^  care  of  them,  feed  and  cloth  them;  pay  the 
expenses  of  all  the  officials,  physicians,  and  all  the  guards. 
Pay  the  expenses  of  the  sheriffs  for  bringing  the  prisoners 
to  the  penitentiary;  pay  all  exepnses  connected  with  con- 
veying persons  to.  the  Reform  School;  buy  the  necessary 
machinery,  farming  implements  and  mules  for  the  State 
farm,  ^d  the  law  said  further,  you  must  do  this  out  of 
the  earnings  of  the  convicts,  and  it  said  you  must  work 
them  for  the  best  interest  of  the  State,  and  if  there  is  no  work 
for  them  to  do  directly  for  the  State,  you  must  work  the  sur- 
plus under  the  State  accounting  system,  as  provided  in 
section  5856,  Kirby's  Digest.  Only  part  of  the  convicts 
could  be  used  upon  the  State  farm.  There  was  no  other 
work  in  which  they  could  be  directly  engaged  for  the  State, 
except  upon  the  State  Capitol.  The  Board  fximished  for 
the  Capitol  work  all  convicts  that  were  demanded.  It 
has  kept  continuously  on  the  farm  a  sufficient  number  to 
cultivate  it,  and  has  worked  under  the  contract  system 
only  those  that  could  not  be  used  elsewhere,  and  during 
the  cultivation  and  the  harvesting  of  the  crops,  the  convicts 
for  the  extra  labor  would  be  withdrawn  from  the  contractors 
and  sent  to  the  farm,  and  used  there  as  long  as  necessary. 

During"  the  last  four  years  the  board  has  so  managed 
the  penitentiary  as  not  only  to  make  it  self-supporting, 
but  has  paid  the  indebtedness  that  existed  against  it  in 
January,  1909;  paid  more  than  $50,000.00  of  the  balance 
due  upon  the  purchase  price  of  the  farm,  bought  and  paid 
for  80  mules,  a  saw  mill,  a  planing  mill,  a  shingle  mill, '  a 
number  of  wagons,  horses  and  farming  implements.  Con- 
structed new  buildings  at  the  farm  and  at  the  walls;  cleared 
more  than  1,000  acres  of  land;  constructed  roads  through- 
out the  farm,  and  has  utilized  a  large  amoimt  of  labor  in 
draining  the  farm  by  the  construction  of  ditches,  and  with 
tiling.  And  the  penitentiary  has  furnished  35,000  day's 
labor  upon  the  construction  of  the  State  Capitol.  The 
board  has  not  only  accomplished  these  resultes,  but  the 
convicts  have  been  better  fed  and  better  clothed,  and  better 
treated  than  ever  before  in  the  history  of  the  State. 

When  I  became  a  member  of  the  Board,  the  peni- 
tentiary owed  about  $50,000.00,  as  stated.    The  ne^^  board 
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that  takes  charge  in  January,  1913,  will  find  a  surplus  in 
the  penitentiary  fund  of  about  $50,000.00,  in  connection 
with  many  assets  accumulated  by  the  present  board. 

The  Governor,  as  a  member  of  the  board,  has  api>ar- 
ently  opposed  working  men  under  the  contract  system, 
but  he  has  offered  no  practical  remedy  for  the  situation. 

In  July,  1909,  I  secured  the  passage  of  a  resolution 
for  the  purdiase  of  a  farm  in  a  healthful  location  for  the 
white  convicts,  and  at  a  meeting  in  September,  numerous 
propositions  were  submitted  to  the  Board  for  tiie  sale  of 
a  farm.  The  Governor  secured  the  passage  of  a  resolution 
abandoning  any  further  effort  at  that  time  to  buy  a  farm. 
I  believe  that  all  of  the  state's  convicts  should  be  worked 
upon  a  farm.  There  is  probably  enough  land  in  the  planta- 
tion at  Cummins,  when  it  is  all  cleared,  for  the  utilization 
of  the  labor  of  all  convicts,  but  I  believe  it  would  be  better 
to  have  a  farm  exclusively  for  the  white  convicts,  one  that 
is  more  suitable  for  diversified  farming.  The  plantation 
at  Cummins  need  not  go  uncultivated,  because  as  the 
population  of  the  State  increases,  the  population  of  the 
penitentiary  increases,  and  the  probabilities  are  that  the 
colored  population  of  the  penitentiary  will  be  sufficient 
ti  cultivate  the  present  State  farm. 

NEW   BOARD   FOR  THE  MANAGEMENT  OF   THE 

PENITENTIARY. 

If  the  Legislature  deems  it  advisable  to  make  some 
changes  in  the  matter  of  the  Board  for  the  management 
of  the  Penitentiary,  I  take  the  liberty  to  suggest  that  the 
Attorney  General  and  the  Commissioner  of  Mines,  Manu- 
factures and  Agriculture  should  be  members  of  that  board. 

It  is  through  the  instrumentalities  of  the  Legal  De- 
partment of  the  State  Government  that  men  are  convicted 
of  crime,  and  it  occurs  to  me  that  the  Attorney  General 
would  be  a  very  appropriate  member  of  a  board  under  whose 
direction  men  should  be  punished  for  the  crimes  of  which 
heyare  convicted.  There  are  numerous  legal  questions 
that  come  before  the  board,  and  on  this  account  the  Attor* 
ney  General  would  be  a  valuable  member.    The  peni- 
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tentiary  board  is  also  the  parole  board  of  the  State.  The 
Attorney  General,  in  the  briefing  of  criminal  cases  on  appeal 
to  the  Supreme  Court  becomes  familar  with  all  the  facts 
connected  with  the  crime,  and  is  in  a  position  to  know  who 
is  entitled  to  the  benefit  of  the  parole  law. 

The  Commissioner  of  Agriculture  is  at  the  head  of  the 
State's  agricultural  interests.  The  principal  business  of 
the  penitentiary  is  farming.  Therefore,  any  man  suitable 
for  agricultural  commissioner  of  the  State  would  be  a 
valuable  member  of  the  penitentiary  board. 

Since  the  Governor  is  at  the  head  of  the  State's  affairs, 
and  since  the  penitentiary  is  an  important  matter  in  the 
administration  of  the  state  government,  it  would  be  well 
enough  for  the  Governor  to  appoint  a  member  of  the  board' 
who  would  be  directly  the  representative  of  the  Governor, 
and  whose  entire  time  could  be  employed  as  a  member  of 
the  board.  .This  man,  in  connection  with  the  Attorney 
General  and  the  Commissioner  of  Agriculture,  would  make 
a  board  of  three,  the  number  that  has  been  suggested  frOm 
several  sources,  and  there  would  be  no  additional  salary, 
except  for  one  man. 


STATE  REFORM  SCHOOL. 

Under  the  law,  as  it  now  exists,  all  persons  convicted 
of  felonies,  are  sentenced  to  the  penitentiary,  but  when 
any  one  is  under  the  age  of  eighteen  years  it  is  the  duty 
of  the  penitentiary  board  to  order  him  transferred  to  the 
reform  school,  unless  the  judgment  of  the  circuit  court 
directs  that  he  remain  in  the  penitentiary. 

There  has  been  considerable  confusion  in  regard  to 
to  the  commitment  of  prisoners  under  eighteen  years  of  age. 

I  would  recommend  that  the  law  be  amended  so  that 

where  it  is  the  intention  of  the  circuit  court  that  the  person 

should  go  to  the  reform  school,  that  the  judgment  and 

'  commitment  direct  that  such  person  be  transmitted  to  the 

reform  school  direct. 


26  BIENNIAL  RBPORT 

SAND  AND  GRAVEL  IN  THE  BEDS  OF  NAVIGABLE 

STREAMS. 

• 

Our  courts  have  held  that  the  sand  and  gravel  in  the 
beds  of  navigable  streams  of  the  State  is  the  property  of 
the  State.  Vast  quantities  of  sand  and  gravel  are  taken 
annually  from  the  bed  of  the  Arkansas  river,  and  other 
streams  of  the  State,  by  private  parties  who  are  engaged 
exclusively  in  this  business.  Also  by  raih'oad  companies, 
and  other  corporations  for  their  own  use. 

The  Legislature  should  pass  an  act  placing  the  control 
of  this  matter  in  the  hands  of  some  State  official,  or  officials, 
and  provide  for  the  collection  of  a  royalty  by  the  State  on 
such  sand  and  gravel,  at  some  amount  per  yard,  to  be  fixed 
by  the  act. 

REPORTS  OF  PROSECUTING  ATTORNEYS. 

This  report  contains  the  reports  of  the  prosecuting 
attorneys  of  the  State,  giving  a  detailed  statement  of  all 
felony  cases  disposed  of  and  the  disposition  of  each.  The 
prosecuting  attorneys  have  also  furnished  additional  criminal 
statistical  information  not  required  by  the  act  of  1911. 

The  report  shows  that  there  were  3,221  felony  cases 
disposed  of  in  the  circuit  courts  of  the  State  between  the 
31st  day  of  October,  1910,  and  the  31st  day  of  October, 
1912.  Of  this  number  2,003  defendants  were  convicted, 
465  acquitted  and  707  cases  dismissed.  One  thoxisand, 
six  hundred  and  fourteen  of  the  cases  were  against  negroes 
and  1,650  against  whites;  3,055  of  the  cases  were  against 
males  and  126  against  females.  There  were  428  cases  of 
homicide,  of  which  274  of  them  were  convicted;  88  were 
sentenced  to  be  executed,  19  of  whom  were  executed. 

A  careful  consideration  of  the  reports  show  that  the 
prosecuting  attorneys  have  faithfully  discharged  their 
duties,  and  I  call  your  especial  attention  to  the  reconunenda- 
tions  of  some  of  the  prosecuting  attorneys.  Any  suggestion 
from  these  officials  should  have  weight  because  they  are 
brought  in  contact  from  day  to  day  with  those  charged 
with  a  violation  of  the  criminal  laws  of  the  State,  and  the 
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views  of  these  prosecuting  officers  relative  to  any  amend- 
ments of  the  criminal  laws  and  our  statutes  upon  criminal 
procedure  are  ^titled  to  more  weight  than  the  views  of 
a  mere  theoretical  reformer. 

One  distressing  part  of  the  report  is  the  number  of 
homicides  committed  in  the  State. 

In  addition  to  these,  there  were  260  indictments  and 
cases  disposed  of  where  the  parties  were  charged  with 
assault  with  intent  to  kill.  Human  life  is  too  cheap  in  all 
parts  of  the  country  and  it  is  the  duty  of  every  good  citizen 
to  create  a  strong  sentiment  favorable  to  the  enforcement 
of  our  statutes  for  the  protection  of  human  life. 

I  also/call  your  attention  to  the  reports  of  several  of 
the  prosecuting  attorneys  to  the  effect  that  the  use  of 
intoxicating  liquor  is  the  predominating  cause  of  crime. 
Further  comment  upon  this  is  unnecessary,  as  every  un- 
biased, intelligent  citizen  will  concede  that  alcohol  is  the 
overshadowing  cause  of  crime,  pauperism  and  insanity. 

IN  CONCLUSION. 

There  are  many  other  matters  that  have  come  imder 
my  observation  dturing  my  four  years  of  service  in  this 
department,  but  for  fear  of  trespassing  upon  the  prerogatives 
of  the  Governor  in  the  matter  of  making  recommendations, 
I  shall  refrain  from  any  further  suggestions. 

In  conclusion,  I  must  express  my  appreciation  of  the 
services  and  assistance  rendered  me  in  the  discharge  of  the 
duties  of  this  department,  by  those  who  have  been  asso- 
ciated with  me  without  whose  tireless  energy  and  devotion 
to  duty  I  could  not  have  accomplished  what  little  I  have. 

I  also  want  to  express  my  obligation  to  all  of  the  State 
officials  for  their  co-operation,  and  for  the  uniform  kindness 
and  cordiality  that  has  characterized  our  official  and  per- 
sonal relations. 

Respectfully  submitted, 

HAL  L.  NORWOOD, 

Attorney  Greneral« 
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CIVIL  CASES  DISPOSED  OF  IN  ALL  COURTS  AND 
BEFORE  THE  INTERSTATE  COMMERCE 

COMMISSION. 

IN  THE  PULASKI  CHANCERY  COURT. 

The  Arkansas  Brick  and  Manufacturing  Company  v. 
the  Board  for  the  Management  of  the  Arkansas 
Penitevitiary,  and  J.  A.  Pitcock,  Superintendent. 

The  above  case  originated  as  follows:  On  the  day 
that  the  constitutional  State  officers  were  inaugurated  in 
January,  1909,  the  board  for  the  management  of  ihe  Arkansas 
penitentiary  adopted  a  resolution  directing  the  Superin- 
tendent of  the  penitentiary  to  withdraw  all  of  the  convicts 
then  working  for  the  Arkansas  Brick  &  Manufacturing 
Company  the  contract  between  the  State  and  the  company 
having  expired.  The  brick  company  obtained  an  order 
enjoining  the  superintendent  from  executing  the  orders  of 
the  penitentiary  board.  The  superintendent  carried  out 
the  orders  of  the  board,  and  was  cited  to  appear  in  the 
chancery  court  for  contempt.  The  Attorney  General  took 
the  position  that  the  complaint  of  the  brick  company 
showed  on  its  face  that  the  court  was  without  jurisdiction 
of  the  subject-matter  set  forth  therein,  and  that  the  order 
made  thereon  was  void.  Also  that  it  was  in  effect  a  suit 
against  the  State.  The  chancery  court  overruled  this 
contention,  and  fined  the  superintendent  $500.00  for  con- 
tempt. The  Supreme  Court  on  a  writ  of  certiorari  quashed 
and  dismissed  the  proceeding  against  the  superintendent, 
overruling  the  case  of  McConnell  v.  The  Arkansas  Brick  A 
Manufacturing  Company,  reported  in  70  Ark.  668. 

After  this  decision  was  rendered  the  case  of  the  Ark- 
ansas Brick  &  Manufacturing  Company  v.  Penitentiary 
Board  was  dismissed. 
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State  of  Arkansas  v.  Armour  Gar  Line  C!ompany. 

Suit  for  back  taxes.    Decree  for  $690.00. 

State  of  Arkansas  v.   Streets  Western  Stables   Car 
Line  Company. 

Suit  for  back  taxes.    Decree  for  $226.00. 

State  of  Arkansas  v.  Swift  Refrigerator  Car  Company. 

Suit  for  back  taxes.    Decree  for  $210.00. 

Caldwell  &  Drake  v.  Geo.  W.  Donaghey  et  al.,  Capitol 
Commissioners. 

The  General  Assembly  of  1909  passed  Act  No.  143, 
creating  a  commission  to  adjust  the  controversy  between 
the  State  of  Arkansas  and  Caldwell  &  Drake,  Capitol  con- 
tractors, and  for  other  purposes.  Under  the  terms  of  the 
act,  the  members  of  the  Capitol  commission,  as  it  then 
existed,  were  relieved  from  further  duty,  and  the  commission 
abolished.  The  services  of  the  architect  were  dispensed 
with,  and  the  contract  entered  into  between  the  State 
Capitol  Commission  and  Caldwell  &  Drake  in  August,  1903, 
for  the  erection  of  the  Capitol  building,  was  annulled  and 
the  commission  created  to  arbitrate  the  controversy  between 
the  State  of  Arkansas  and  Caldwell  &  Drake. 

At  the  same  session  of  the  General  Assembly  Act  No* 
238  was  passed,  creating  a  Capitol  commission  to  be  com- 
posed of  the  Governor  and  four  other  citizens  of  the  State 
to  be  appointed  by  the  Governor.  The  contractors,  Cald- 
well &  Drake,  declined  to  submit  the  controversy  to  the 
special  tribunal  that  had  been  created,  and  sought  to  enjoin 
the  new  Capitol  commission  from  taking  possession  of  the 
Capitol  building.  The  chancery  court  granted  the  re- 
straining order,  whereupon  the  Capitol  commissioners  made 
application  to  the  Supreme  Court  for  an  order  of  prohibition 
against  the  chancellor  to  prohibit  him  from  proceeding 
against  the  Capitol  commissioners  for  contempt  in  the 
matter  of  the  violation  of  the  mjunction.  The  order  of 
prohibition  was  granted,  and  the  new  commission  proceeded 
with  the  construction  of  the  Capitol. 


80  BIENNIAL  REPORT 

I 

State  of  Arkansas  v.  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  and  Little  Rock  Junc- 
tion Railway  Company. 

Suit  for  back  taxes  on  a  vacant  lot  of  these  companies 
near  the  valley  depot-  in  Little  Rock  that  were  not  assessed 
as  a  part  of  the  right-of-way.    Decree  for  $2,260.00. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Lesser-Goldman  Cotton  Company. 

Suit  for  back  taxes.    Decree  for  $4  750.00. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  State  Bank  Building  Company. 

Suit  for  back  taxes.    Decree  for  $1,600.00. 

State  of  Arkansas,  ex  rel.  Hal  J.  Norwood,  Attorney 
General,  v.  State  National  Bank. 

Suit  for  back  taxes.    Decree  for  $400.00. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Union  Trust  Company. 

Suit  for  back  taxes.    Decree  for  $600.00. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Southern  Trust  Company. 

Suit  for  back  taxes.    Decree  for  $1,000.00. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Mutual  Life  Insurance  Company   of 
New  York. 
Suit  for  back  taxes.    Decree  for  $10,750.77. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Equitable  Life  Insurance  Company. 

Suit  for  back  taxes.    Decree  for  $8,464.48. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  State  Mutual  Insurance  Company,  of 
Rome  Ga. 

Suit  for  back  taxes.    Decree  for  $881.66. 
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State  of  Arkansas,  ex  rel.  Hal  L,  Norwood,  Attorney 
General,  v.  Penn  Mutual  Insurance  Company. 

Suit  for  back  taxes.  This  company  paid  the  amount 
sued  for,  $726.46,  and  suit  was  dismissed. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Home  Insurance  Company,  of  New 
York,  and  seventy-five  other  fire,  and  casualty 
insurance  companies. 

Suits  for  back  taxes.    Decree  for  $17,000.00. 

State  of  Arkansas,  ex  rel.  Hal  L,  Norwood,  Attorney 
General,  v.  St.  Louis  Southwestern  Railway  Com- 
pany. 

Suit  for  franchise  tax  for  the  year  1911.  Decree  for 
$6,798.23  tax,  $1,699.56  penalty  and  $401.16  interest. 
These  amounts  have  not  been  paid,  as  this  suit  is  pending 
on  appeal  in  the  State  Supreme  Court. 

In  re  Receivership  People^s  Life  Insurance  Company. 

Intervention  of  State  for  franchise  tax  for  the  year 
1911.    Decree  for  $100.00. 

A.  S.  McCrary  v.  State  Medical  Board  of  the  Arkansas 
Medical  Society. 

The  General  Assembly  of  1909  passed  an  act.  No.  219, 
which,  among  other  things,  authorized  the  State  Medical 
Board  to  revoke  the  license  of  any  physician  publicly  ad* 
vertising  special  ability  to  treat  or  cure  chronic  and  incur- 
able diseases.  The  board  duly  notified  McCrary  to  appear 
before  it  and  show  cause  why  his  certificate  to  practice 
medicine  should  not  be  revoked,  \mder  subdivision  ''D'' 
of  section  8  of  the  act.  McCrary  filed  a  complaint  against 
the  board  and  the  members  thereof  to  enjoin  them  from 
acting  on  the  complaint  filed  against  him  before  said  board. 
The  Attorney  General  filed  a  demurrer  to  the  complaint, 
which  was  overruled,  and  the  Attorney  General  electing 
to  stand  on  his  demurrer,  and  refusing  to  plead  further, 
a  decree  was  entered  enjoining  the  board  from  in  any  way 
interfering  with  the  right  of  the  plaintiff  to  practice  medicine, 
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because  of  the  advertisement  charged  m  the  complaint 
made  against  him.  The  Attorney  General  appealed  the 
case  to  the  Supreme  Court.  On  Jxme  27,  1910,  that  court 
reversed  the  decree  of  the  chancery  court,  and  dismissed 
McCrary's  complaint  for  the  want  of  equity.  (See  95 
Ark.  511). 

T.  M.  Stotts  V.  State  Medical  Board  of  the  Arkansas 
Medical  Society. 

The  plaintiff  applied  to  the  chancery  court  for  an 
order  restraining  the  board  from  revoking  his  license. 
The  petition  was  denied.  Later  the  plaintiff  filed  a  petition 
in  the  Pulaski  Circuit  Court  praying  for  a  writ  of  man- 
damus to  compel  the  board  to  reinstate  his  license.  The 
petition  was  denied  by  the  circuit  court. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Arkansas  Brick  &  Manufacturing  Com- 
pany. 

This  suit  was  brought  to  recover  from  the  defendant  a 
balance  alleged  to  be  due  for  the  labor  of  convicts  under  the 
terms  of  a  ten-year  contract,  which  had  expired.  The 
cause  was  brought  originally  in  the  circuit  court,  and 
transferred  to  the  chancery  court  on  motion  of  the  defendant. 
The  defendant,  by  a  counterclaim,  set  up  damages  sus- 
tained by  reason  of  the  failure  of  the  State  to  furnish  it  the 
number  of  convicts  per  day  stipulated  in  the  contract. 
The  damages  claimed  by  the  defendant  in  the  counterclaim 
exceeded  the  amount  claimed  by  the  State  in  the  original 
complaint.  The  chancellor  found  that  the  failure  of  the 
State  to  furnish  the  convicts,  as  agreed,  damaged  the 
defendant  in  a  sum  in  excess  of  the  amount  claimed  by  the 
State,  and  held  that  the  defendant  had  the  right  of  recoup- 
ment to  the  extent  of  the  State's  claim  against  it.  The 
State  contended  that  the  allowance  of  recoupment  even  to 
the  amoimt  of  the  State's  claim  was  erroneous,  and  appealed 
the  case  to  the  Supreme  Court.  That  court  on  March  16, 
1911,  decided  that  the  findings  of  facts  by  the  chancellor 
were  supprted  by  the  testimony,  and  affirmed  the  decree. 
(See  98  Ark.  125.) 
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H.  T.  Urquhart,  Executrix  of  the  Estate  of  E.  Urqu- 
hart,  y.  The  Board  for  the  Management  of  the 
Arkansas  Penitentiary. 

This  suit  grew  out  of  the  contract  for  the  purchase  of 
the  State  convict  farm.  After  this  suit  was  disposed  of, 
another  suit  was  brought  by  the  Urquhart  estate  against 
John  R.  Jobe,  Auditor,  in  the  circuit  court.  An  explana- 
tion is  given  here  of  both  cases. 

In  1897  the  Legislature  passed  an  act  authorizing  the 
penitentiary  board  to  purchase  a  farm  upon  which  to  work 
I  the  State  convicts,  and  to  pay  for  the  same  out  of  the  labor 

of  the  convicts,  and  empowered  the  board  to  perform  any 
and  all  acts  necessary  in  the  purchase  of  a  farm. 

In  September,  1902,  W.  H.  Miller,  representing  the 
Urquhart  estate,  submitted  an  offer  to  the  penitentiary 
bosu-d  to  sell  the  Cummins  and  Maple  Grove  plantations,  in 
Lincoln  coimty.  A  description  of  part  of  the  land  con- 
cluded with  the  statement  ''known  as  the  Cunmiins  planta- 
tion." A  description  of  the  other  part  of  the  land  concluded 
with  the  statement  "known  as  the  Maple  Grove  plantation.'' 

The  Legislature  of  1903  made  an  investigation  of  the 
purchase  of  the  farm  upon  the  terms  of  the  contract,  and 
approved  it.  The  State  made  payments  from  time  to  time 
on  the  purchse  price,  and  when  the  Legislature  of  1909 
convened  there  was  a  balance  due  of  approximately 
$65,000.00.  The  Legislature  at  that  session  passed  an 
act  appropriating  sufficient  fimds  to  pay  the  balance  due 
according  to  the  contract  price  between  Urquhart  estate 
and  the  penitentiary  board,  and  directed  the  Auditor  to 
calculate  the  amount  owing  to  the  estate  o  Urquhart,  ac- 
cording to  the  terms  of  the  contract,  and  to  draw  a  warrant 
on  the  State  Treasurer  for  such  sum .  There  were  not  sufficient 
funds  on  hand  against  which  to  draw  the  warrant.  Miller, 
as  a  representative  of  the  Urquhart  estate,  agreed  with  the 
penitentiary  board  to  accept  the  amount  appropriated  by 
the  Legislature  in  partial  payments,  from  time  to  time,  as 
the  board  was  able  to  make  them.  Under  this  agreement 
several  payments  were  made.  Finally  a  deed  was  tendered 
to  all  the  land  described  in  the  contract,  except  the  north 
half  of  section  seventeen  (17),  township  seven  (7,)  range 
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five  (6)  west.  The  contract  called  for  all  of  fractional 
seventeen  (17).  The  deed  tendered  conveyed  only  a  part 
of  section  seventeen  (17).  It  was  represented  to  the  board 
that  the  Urquhart  estate  never  owned  any  land  in  section 
seventeen  (17),  except  what  was  tendered  in  the  deed,  and 
that  the  land  not  tendered  never  was  embraced  in  either 
the  Cummins  or  Maple  Grove  plantations,  and  that  an  error 
was  made  when  the  contract  was  drawn. 

The  penitentiary  board  requested  an  opinion  of  the 
Attorney  General  whether  to  accept  the  deed.  On  Septem- 
ber 28,  1910,  the  Attorney  General  rendered  the  board  an 
opinion,  reviewing  all  the  facts,  and  stated  that  he  thought 
it  was  the  duty  of  the  board  in  construing  the  conflict  in  the 
description  of  the  land  to  get  at  the  intention  of  the  parties 
at  the  time  the  contract  was  made,  and  expressed  it  as  his 
opinion  that  if  the  deed  conveyed  all  of  the  land  that  com- 
posed the  Cummins  and  Maple  Grove  plantations,  and  it 
was  the  intention  of  the  State  to  only  buy  the  land  embraced 
in  these  two  plantations,  it  would  then  be  the  duty  of  the 
board  to  accept  deed.  A  majority  of  the  board  thought 
that  the  board  should  not  assume  the  responsibility  of  de- 
termining whether  the  deed  conveyed  all  the  land  that  the 
former  board  intended  to  buy,  and  thought  the  courts 
should  determine  this  question. 

Suit  was  instituted  in  the  chancery  court  for  a  reforma- 
tion of  the  contract.  The  depositions  of  the  men  who 
composed  the  board  at  the  time  the  contract  was  made  were 
submitted  to  the  court,  and  the  court  found  that  part  of 
the  land  in  section  seventeen  (17)  never  belonged  to  either 
of  the  plantations  bought  by  the  State,  and  were  included 
in  the  contract  by  mistake,  and  reformed  the  contract  in 
accordance  with  the  prayer  of  the  petition. 

Under  the  instructions  of  the  board,  the  Attorney 
General  took  an  appeal  to  the  Supreme  Court.  No  con- 
tention was  made  by  the  board  that  it  was  a  suit  against 
the  State.  The  Supreme  Court,  however,  decided  that  it  was 
in  effect  a  suit  against  the  State,  and  violated  the  provision 
of  the  Constitution,  which  provides  that  the  State  shall 
never  be  made  a  defendant  in  any  of  her  courts.  This 
decision  left  the  matter  where  it  originally  stood. 
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The  Urquhart  estate  made  further  application  to  the 
board  for  payment,  and  upon  the  Auditor  for  the  issuance 
of  a  warrant.  The  board  refused  to  issue  a  voucher  for  the 
balance  due  on  the  farm,  because  the  deed  did  not  call  for 
all  of  section  seventeen  (17),  and  because  the  board  that 
purchased  the  farm  was  not  authorized  to  contract  for  the 
payment  of  interest,  and  that  the  balance  due  was  for 
interest. 

The  Urquhart  estate  then  instituted  suit  in  the  circuit 
court  for  a  writ  of  mandamus,  to  compel  the  Auditor  to 
issue  a  warrant  for  the  balance  due,  as  directed  by  the 
General  Assembly  of  1909.  Under  the  instructions  of  the 
board  the  Attorney  General  resisted  this  suit.  The  circuit 
court  granted  the  writ.  The  cause  was  appealed  to  the 
Supreme  Court.  It  was  decided  by  the  court  that  the  law 
under  which  the  board  purchased  the  farm  did  not  authorize 
it  to  pay  interest,  and  that  the  ratification  of  the  contract 
by  the  General  Assembly  of  1903  was  of  no  effect.  The  court 
also  held  that  the  suit  against  the  Auditor  was  in  effect  a 
suit  against  the  State,  and  therefore  could  not  be  maintained. 

The  Chief  Justice  and  one  of  the  Associate  Justices 
rendered  a  dissenting  opinion,  holding  that  the  law  under 
which  the  farm  was  purchased  clearly  contemplated  that  the 
purchase  should  be  on  a  credit,  and  gave  the  board  implied 
authority  to  pay  interest.  That  the  Legislature,  acting 
through  appropriate  committees,  soon  after  the  contract 
was  made,  had  investigated  and  approved  the  purchase 
of  the  farm  according  to  the  contract,  and  that  the  acts  of 
1909  appropriating  money  to  pay  the  balance  due  on  the 
purchase  price,  took  the  matter  out  of  the  hands  of  the 
penitentiary  board,  so  far  as  concerned  the  payment  of  the 
stipuated  price,  and  peremptorily  directed  the  Auditor  to 
draw  his  warrant,  after  calculating  the  amount  due.  That 
the  Auditor  was  not  authorized  to  make  a  settlement  of 
the  claim  according  to  his  notion  of  the  justice  of  the  case, 
nor  permitted  to  follow  the  direction  of  the  board,  but  tha 
his  duties  were  purely  ministerial. 

The  dissenting  opinion  holds  further  that  the  question 
of  shortage  in  the  number  of  acres  was  not  left  to  the  board 
or  the  Auditor  to  decide;  that  the  Legislature  left  that  out 
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of  consideration  all  together  in  passing  the  statute  directing 
the  pajmaent  of  the  amount  specified  in  the  contract.  The 
opinion  in  the  first  case  is  reported  in  98  Ark.  524.  The 
opinion,  and  the  dissenting  opinion,  in  tibe  last  case  were 
rendered  on  January  15, 1912,  and  will  be  reported  in  101  Ark. 

I  have  made  this  rather  extended  explanation  of  this 
cause  in  justice  to  my  position  in  the  premises,  and  while 
I  do  not  wish  to  make  any  criticism  of  the  members  of  the 
penitentiary  board,  who  did  not  agree  with  me,  or  of  the 
opinion  of  the  court,  I  believe  that  the  deed  tendered  fully 
complied  with  the  contract,  and  that  it  was  the  legal  duty 
of  the  Auditor  to  have  issued  the  warrant  pursuant  to  the 
act  of  1909,  and  that  when  he  submitted  the  matter  to  the 
board,  the  board  should  not  have  directed  him  to  refuse 
to  comply  with  the  contract  made  between  a  former  board 
and  the  Urquhart  estate,  and  ratified  by  the  Legislature. 

I  do  not  believe  that  the  State  has  the  right  to  obtain 
property  without  paying  the  full  amount  stipulated  in 
the  contract.  I  believe  that  the  rules  of  law  and  justice 
should  be  applied  to  dealings  between  the  State  and  indi- 
viduals, as  well  as  between  individuals  themselves.  This 
has  been  my  position  throughout  the  controversy,  and  I 
merely  represented  the  board  as  counsel,  because  requested 
to  do  so,  and  my  position  before  the  courts  as  the  counsel 
of  the  board  and  Auditor  did  not  reflect  my  personal  views 
nor  my  official  opinion  given  to  the  board. 

State  of  Arkansas  v.  W.  M.  Moore,  Tax  Assessor,  et  al., 
Hal  L.^  Norwood,  Attorney  General,  Intervener. 

The  Arkansas  Tax  Commission,  relying  upon  the 
authority  which  was  sought  to  be  conferred  upon  it  by 
Act  Np.  1,  of  the  extraordinary  session  of  the  General 
Assembly,  (The  Tumer-Jacobson  Act),  brought  this  suit 
for  the  purpose  of  compelling  the  defendants  to  comply 
with  the  terms  of  the  act.  The  Attorney  General  apx)eared, 
and  asked  to  be  made  a  party  to  the  record,  and  moved 
the  court  to  dismiss  the  suit»  because  the  Arkansas  Tax 
Commission  had  no  authority  to  bring  the  same,  and  be- 
cause the  Tumer-Jacobson  Bill  contained  no  "emergency 
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dause/'  and  a  petition  had  been  filed  asking  that  it  be 
rrfemred  to  the  people  under  the  provision  of  Amendment 
No.  10  to  the  Constitution,  and  the  bill  was  therefore,  not 
a  law.  The  chancellor  sustained  the  contention  of  the 
Attorney  General,  and  dismissed  the  complaint.  The 
tax  commission  appealed  to  the  Supreme  Court,  where 
the  judgment  of  the  chancellor  was  afiirmed.  (See  Ark. 
L,  Rep.,  Vol.  30,  p.  172). 

At  the  September  election,  1912,  the  Tumer-Jacobson 
Bin  was  voted  upon  by  the  electors  of  the  State,  and  the 
same  failed  to  meet  with  their  approval. 

IN  THE  HOWARD  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  ▼•  Nashville  Lumber  Company. 

Suit  for  back  taxes.  Decree  for  $4,216.00.  The 
County  Board  of  Equalization  of  Howard  county  increased 
the  assessment  of  the  Nashville  Lumber  Company,  and 
the  company  protested  against  the  increase,  and  on  a  final 
determination  of  the  case  in  the  Supreme  Court,  it  was 
held  that  the  action  of  the  board  was  irregular  and  invalid, 
because  the  board  made  a  gross  increase  in  the  aggregate 
valuation  of  the  property,  without  specifying  the  items 
which  were  increased.    (See  89  Ark.  53). 

The  company,  however,  pending  the  litigation,  paid 
the  taxes  under  protest  upon  the  total  assessment  as  increased 
by  the  board. 

After  the  decision  by  the  Supreme  Court,  suit  was 
instituted  against  the  company  for  back  taxes,  and  a  decree 
obtained  for  an  amoimt  sufficient  to  offset  the  amount 
that  would  have  been-  refunded  to  the  company  had  no 
further  steps  been  taken  by  the  State. 


IN  THE  POINSETT  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,   v.   Chapman-Dewey  Lumber   Company. 

Suit  for  back  taxes.    Decree  for  $1,000.00. 
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IN  THE  MISSISSIPPI  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  y.  Paragould  &  Memphis  Railway  Company. 

Suit  for  back  taxes.    Decree  for  $1,646.21. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  ▼•  Burdette  Cooperage  Company. 

Suit  for  back  taxes.    Decree  for  $750.00. 

IN  THE  JACKSON  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  ▼.  White  &  Black  River  Valley  Railway 
Company,  and  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company. 

Suit  for  back  taxes.    Decree  for  the  defendants. 

IN  THE  PHILLIPS  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Singer  Sewing  Machine  Company. 

Suit  for  back  taxes.    Decree  for  $2,500.00. 

IN  THE  GARLAND  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  y.  City  Ice  Company  of  Hot  Springs. 

Suit  for  back  taxes.    Decree  for  $750.00. 

IN  THE  CRITTENDEN  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  ▼.  Kansas  City  &  Memphis  Railway  & 
Brige  Company. 

Suit  for  back  taxes.    Judgment  dismissing  complaint. 
State  appealed.    Pending  in  Supreme  Court. 
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IN  THE  DALLAS  CHANCERY  COURT. 

State  of  Arkansas,  ex  rel.  W.  F.  Kirby,  Attorney  Gen- 
eral, v.  Home  Accident  Insurance  Company  etal. 

Suit  for  back  taxes.  The  defendants  in  this  suit 
took  the  position  that  they  had  the  right  in  the  assess- 
ment of  their  capital  stock  for  taxation  to  deduct  there- 
from the  amount  of  capital  stock  that  they  owned 
in  other  corporations.  This  suit  was  instituted  for 
the  collection  of  some  back  taxes  previous  to  1909, 
growing  out  of  such  deduction.  While  this  suit  ^as  pending 
the  case  of  Dallas  county  against  the  same  companies, 
involving  the  assessments  of  1909  and  1910,  was  decided 
by  the  Supreme  Court,  the  court  holding  that  the  fact 
that  a  domestic  corporation  has  invested  the  greater  part 
of  its  capital  stock  in  certificates,  of  stock  in  other  corpo- 
rations of  this  State,  and  elsewhere,  does  not  exempt  so 
much  of  its  capital  stock  from  taxation.    (See  97  Ark.  254). 

After  this  decision  was  rendered,  a  compromise  settle- 
ment was  made  with  the  companies,  they  pajring  $16,541.75 
in  settlement  of  the  amount  alleged  to  be  due  for  1909  and 
1910,  and  $1,500.00  in  settlement  of  amounts  due  previous 
to  those  years. 


IN  THE  MILLER  CHANCERY  COURT. 

♦ 
State  of  Arkansas  v.  St.  Louis,  Iron  Mountain  &  South- 
em  Railway  Company. 

Suit  for  back  taxes.    Decree  for  $1,200.00. 

State  of  Arkansas  v.  St.  Louis,  -Iron  Mountain  & 
Southern  Railway  Company. 

Suit  for  back  taxes.    Decree  for  $414.15. 

State  of  Arkansas  y.  St.  Louis  Southwestern  Railway 
Company. 

Suit  for  back  taxes.    Decree  for  $600.00. 
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IN  THE  PULASKI  CIRCUIT  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  and  Roy  Gambpell,  Prosecuting  Attorney, 
y.  National  Packing  Company. 

Suit  under  the  Anti-Trust  Law.    Judgment  for  $15,000. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  and  Roy  Campbell,  Prosecuting  Attorney, 
y.  Swift  &  Company  et  al. 

Suit  under  the  Anti-Trust  Law.    Dismissed. 

Caldwell  &  Drake,  v.  John  R.  Jobe,  Auditor. 

The  plaintiffs  filed  a  petition  for  a  writ  of  mandamus, 
commanding  the  Auditor  to  issue  to  them  a  warrant  on  the 
State  Treasurer  for  the  sum  of  $18*899.54,  in  payment  of 
vouchers  issued  to  them  by  the  State  Capitol  Commission 
on  their  contract  for  constructing  the  New  Capitol. 

The  Auditor  refused  to  issue  the  warrant  on  the  ground 
that  the  appropriation  made  for  the  construction  of  the 
State  Capitol  had  lapsed  at  the  end  of  two  years.  The 
circuit  court  overruled  the  demurrer  of  the  Attorney 
General  to  the  petition,  and  rendered  judgment  awarding 
a  writ  of  peremproty  mandamus,  and  the  Attorney  General 
appealed  to  the  Supreme  Court.  The  Supreme  Court  on 
January  17,  1910,  reversed  the  judgment  of  the  circuit 
court,  and  dismissed  the  petition  of  the  plaintiffs.  (See 
93  Ark.  503). 

J.  F.  Hammett  et  al.  v.  Earle  W.  Hodges,  Secretary 
of  State. 

The  plaintiff  and  others  signed  and  filed  with  the 
Secretary  of  State  a  petition  for  the  initiation  of  an  act 
for  State-wide  prohibition,  under  the  provisions  of  Amend- 
ment No.  10  to  the  Constitution  of  the  State  of  Arkansas. 
After  filing  such  petition,  containing  the  necessary  number 
of  signatures  for  the  initiation  of  the  measure,  the  plain- 
tiffs sought  to  enjoin  the  Secretary  of  State  from  publishing 
said  measure,  and  certifying  the  same  to  the  electors,  to 
be  put  upon  the  ballots. 
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It  was  alleged  that  the  petition  had  not  been  filed  as 
required  by  the  enabling  act,  and  that  the  proposed  act 
was  in  conflict  with  the  provisions  of  the  enabling  act, 
and  that  the  same  would  set  aside  and  revoke  the  three-mile 
petition  orders  made  by  the  county  courts  of  this  State, 
prohibiting'  the  sale  of  liquor,  as  provided  imder  sections 
6128  and  5182,  Kirby's  Digest,  and  would  set  aside  local 
option  laws  providing  methods  of  determining  whether  the 
sale  of  intoxicating  liquors  should  be  prohibited  in  any 
county,  city,  town  or  township. 

The  circuit  court  declared  that  the  measure  had  been 
properly  initiated,  and  refused  to  grant  the  restraining 
order,  and  the  plaintiffs  appealed  to  the  Supreme  Court, 
where  the  judgment  of  tide  circuit  court  was  affirmed. 
(See  Ark,  Law  Reporter,  Vol.  32-11). 

Freeo  Valley  Railroad  Company  y.  Earle  W.  Hodges, 
Secretary  of  State. 

The  plaintiff  railroad  company  undertook  to  surrender 
its  charter  under  section  957,  Kirby's  Digest.  The  Secre- 
tary of  State,  acting  upon  the  advice  of  the  Attorney  General, 
refused  to  file  the  resolution  presented  by  the  plaintiff 
for  the  surrender  of  its  charter,  whereupon  the  plaintiff 
prayed  a  writ  of  mandamus  to  compel  the  Secretary  of 
State  to  file  the  resolution.  A  demurrer  filed  by  the  Attor- 
ney General  to  the  complaint  was  sustained  by  the  circuit 
court,  and  the  complaint  dismissed.  The  railroad  com- 
pany appealed  to  the  Supreme  Court  where  the  judgment 
of  the  circuit  court  was  affirmed,  the  Supreme  Court  holding 
that  section  957,  Kirby's  Digest,  did  not  apply  to  railroad 
corporations. 

State  of  Arkansas,  on  Relation  of  the  City  of  Little 
Rock,  and  Chas.  £•  Taylor,  v.  Geo.  W.  Donaghey, 
Earle  W.  Hodges  and  Hal  L.  Norwood,  as  the  State 
Board  of  Election  Commissioners. 

Chas.  E.  Taylor,  and  others,  filed  a  petition  with  the 
Secretary  of  State  for  the  initiation  of  an  amendment  to 
the  Constitution  to  permit  cities  and  incorporated  towns 
of  more  than  one  thousand  inhabitants,  to  issue  bonds  for 
public  improvements,  etc. 
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The  amendment  was  certified  to  the  county  election 
commissioners,  placed  upon  the  ballots,  and  submitted  to 
the  electors  at  the  September  election,  1912.  There  were 
169,649  votes  cast  for  the  office  of  Governor  at  the  election. 
76,660  votes  were  cast  for  the  proposed  amendment.  No.  15, 
and  63,098  votes  were  cast  against  the  amendment. 

The  plaintiffs  demanded  that  the  State  Board  of 
Election  Commissioners  canvass  the  returns  upon  the 
amendment,  and  declare  it  adopted.  The  board  refused 
to  do  so,  upon  the  ground  that  three  amendments  had  been 
proposed  before  the  necessary  petition  had  been  filed  for 
the  initiation  of  Amendment  Ncf,  15,  and  that  Amendment 
No.  15  was  improperly  submitted  in  violation  of  article  19, 
section  22,  of  the  Constitution,  and  that  it  had  not  received 
the  necessary  majority  required  by  the  Constitution  for 
its  adoption,  and  that  the  board  had  no  authority,  under 
the  Constitution,  or  the  statutes,  to  canvass  the  returns. 
The  petitioners  sought  to  mandamus  the  board  to  compel 
it  to  canvass  the  returns.  The  Attorney  General,  repre- 
senting the  board,  filed  a  demurrer  and  answer  to  the  com- 
plaint. The  plaintiffs  filed  a  demurrer  to  the  answer. 
The  circuit  court  overruled  the  demurrer  to  the  answer, 
and  sustained  the  demurrer  to  the  complaint.  The  plain- 
tiffs appealed  to  the  Supreme  Court,  where  the  cause 
was  afiirmed. 

Caldwell  &  Drake  v.  John  R.  Jobe,  Auditor. 

This  was  a  second  suit  between  the  plaintiffs  and 
defendant.  The  plaintiffs  filed  a  petition  praying  for  a 
writ  of  mandamus  commanding  the  Auditor  to  issue  them 
a  warrant  on  the  State  Treasurer  for  the  sum  of  $33,873.82, 
alleged  to  be  due  them  on  estimates  of  the  architect  for  work 
done  upon  the  State  Capitol  building  prior  to  April  16, 
1905.  The  circuit  court  overruled  the  demurrer  of  the 
Attorney  General  to  the  petition,  and  rendered  judgment 
awarding  the  writ  of  mandamus  as  prayed  for.  The  Attor- 
ney General  appealed  to  the  Supreme  Court,  where  the  case 
was  reversed  on  April  17,  1911,  with  directions  to  sustain 
the  demurrer  to  the  complaint.     (See  99  Ark.  20). 


ATTORNBY  QBNBRAL  4S 

Bank  of  Jonesboro  v.  Hampton. 

The  plaintiff  made  application  to  Hampton  and  others, 
comprising  the  Arkansas  Tax  Commission,  sitting  as  a 
board  of  equalization,  for  a  reduction  upon  its  assessment 
as  equalized  by  the  county  board  of  equalization  of  Craig- 
head  county.  The  State  board  refused  the  application  upon 
the  ground  that  it  had  no  jurisdiction  to  equalize  assess- 
ments as  between  individuals,  partnerships  and  corpora- 
tions. The  plaintiff  then  filed  a  petition  against  the  board 
for  a  writ  of  mandamus.  The  Attorney  General,  upon 
behalf  of  the  board,  filed  a  demurrer,  which  was  sustained 
by  the  court,  and  the  petition  dismissed.  The  bank  ap- 
pealed to  the  Supreme  Court,  that  court  afSrming  the 
judgment  of  the  circuit  court  on  December  6,  1909.  (See 
92  Ark.  492). 

J.  M.  Dawdy  et  al.  v.  Earle  W.  Hodgea,  Secretary  of 
State. 

The  plaintiffs,  J.  M.  Dawdy  et  al.  citizens  of  Dallas 
county,  presented  to  the  Secretary  of  State  their  petition, 
initiating  a  special  act  directing  the  removal  of  the  county 
seat  of  that  county  from  Fordyce,  its  present  location,  to 
Princeton.  The  petition  contained  the  signatures  of  8 
per  cent  of  the  qualified  electors  of  Dallas  county,  and  they 
claimed  the  right  to  enact  the  statute  under  the  recent 
amendment  to  the  Constitution,  known  as  the  ''Initiative 
and  Referendum,"  adopted  by  the  people  of  the  State  in 
the  year  1910. 

The  Secretary  of  State,  acting  upon  the  advice  of  the 
Attorney  General,  declined  to  certify  out  the  proposed 
law  to  be  voted  upon. 

The  plaintiffs  instituted  this  action  in  the  circuit  court 
to  compel  the  Secretary  of  State,  by  writ  of  peremptory 
mandamus,  to  do  so.  To  this  petition  the  Attorney  G^eral 
filed  a  demurrer,  which  was  overruled,  and  final  judgment 
wa^  rendered  awarding  the  writ  of  mandamus  as  prayed 
for.  Representing  the  Secretary  of  State,  the  Attorney 
General  prayed  an  appeal  to  the  Supreme  Court.  That 
court,  on  July  8, 1912,  reversed  the  judgment  of  the  circuit 
court,  and  dismissed  the  petition  of  the  plaintiffs.  (See 
Ark.  Law  Reporter,  Vol.  32-85). 
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John  J.  Sumpter  et  al.  v.  Earle  W.  Hodges,  Secret|tfy 
of  State. 

Petition  for  writ  of  mandamus. 

J.  D.  Montgomery  et  al.  v.  Earle  W.  Hodges,  Secretary 
of  State. 

Petition  for  writ  of  mandamus. 

r 

Claude  Ringo  et  al.  v.  Earle  W.  Hodges,  Secretary  of 
State. 

Petition  for  writ  of  mandamus. 

W.  A.  Black  V.  Earle  W.  Hodges,  Secretary  of  State. 

Petition  for  writ  of  mandamus. 

The  plaintiffs,  in  each  of  the  above  cases  against  the 
Secretary  of  State,  filed  petitions  for  the  initiation  of  acts, 
claiming  the  right  to  do  so  under  the  provisions  of  the  Initiative 
and  Referendum  Amendment  to  the  Constitution,  and  the 
enabling  act  of  the  General  Assembly  of  1911. 

The  petition  of  Sumpter  et  al.  was  for  the  initiation  of 
an  act  to  permit  bettmg  on  horse-racmg  in  Garland  county. 

The  petition  of  Montgomery  et  al.  was  for  the  initiation 
of  an  act  to  remove  the  county  seat  from  Mt.  Ida,  its  present 
location,  in  Montgomery  county,  to  the  town  of  Womble. 

The  petition  of  Ringo  et  al.  was  for  the  initiation  of  an 
act  to  permit  Sunday  baseball  in  the  city  of  Little  Rock. 

The  petition  of  W.  A.  Black  et  al.  was  to  initiate  an 
act  fixing  the  salaries  of  the  officers  of  Sebastian  county. 

Pursuant  to  an  opinion  from  the  Attorney  General, 
the  Secretary  of  State  refused  to  certify  any  of  the  proposed 
measures  to  be  placed  upon  the  ballots.  Petitioners  in- 
stituted the  several  actions  to  compel  the  Secretary  of  State 
to  certify  out  such  measures.  The  Attorney  General  filed  a' 
demurrer  to  each  complaint,  which  demurrers  were  over- 
ruled. The  Attorney  General  refused  to  plead  further,  and 
upon  final  judgment  prayed  an  appeal  to  the  Supreme  Court. 

The  cases  were  consolidated  with  the  case  of  Dawdy 
et  al.  V.  Secretary  of  State.  The  Supreme  Court  rendered 
an  opinion  that  none  of  the  proposed  measures  fell  within 
the  purview  of  either  the  amendment  to  the  Constitution, 
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or  the  enabling  act,  and  that  the  Secretary  of  State  properly 
refused  to  certify  the  measures  to  be  submitted  to  the 
voters  of  the  respective  localities,  who  had  attempted  to 
initiate  them,  and  reversed  the  judgment  in  each  case, 
and  dismissed  the  petitions.  (See  Ark.  Law  Reporteri 
Vol.  32-85). 

IN  THE  SEBASTIAN  CIRCUIT  COURT. 

State  of  Arkansas,  ex  re!.  Hal  L.  Norwood,  Attorney 
General,  v.  Handlln,  Administrator  of  the  Estate 
of  Geo.  T.  Sparks. 

This  proceeding  was  commenced  in  the  probate  court 
of  Sebastian  county,  for  the  collection  of  the  inheritance 
tax  due  upon  the  estate  of  Geo.  T.  Sparks.  The  court 
denied  the  petition  of  the  State,  holdizig  that  the  act  of 
1907,  under  which  the  proceeding  was  brought,  was  uncon- 
stitutional and  void.  The  State  appealed  to  the  circuit 
eourt,  where  the  judgment  of  the  probate  court  was  sustained. 
Upon  appeal  to  the  Supreme  Court,  the  contention  of  the 
State  was  sustained,  and  the  judgment  of  the  circuit  court 
reversed.    (See  100  Ark.  175). 


IN  THE  CRAWFORD  CIRCUIT  COURT, 

State  of  Arkansas,  ex  reL  Hal  L.  Norwood,  Attorney 
General,  and  Jno.  D.  Arbuckle,  Prosecuting  Attor- 
ney, v.  Arkansas  Cotton  Oil  Co. 

Suit  under  the  anti-trust  law.    Judgment  for  $6,666.66. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  and  Jno.  D.  Arbuckle,  Prosecuting  Attor- 
ney, V.  Fort  Smith  Cotton  Oil  Co. 

Suit  under  the  anti-trust  law.    Judgment  for  $6,666.66. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  and  Jno.  D.  Arbuckle,  Prosecuting  Attor- 
ney, V.  Buckeye  Cotton  Oil  Co. 

Suit  under  the  anti-trust  law.    Judgment  for  $6,666.66. 
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State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General  and  Jno  D.  Arkbucle,  Prosecuting  Attor- 
ney, v.  Rose  City  Cotton  Oil  Go. 

Suit  under  the  anti-trust  law.    Judgment  for  $1,000.00. 


IN  THE  LOGAN  GIRGUIT  COURT. 

SOUTHERN  DISTRICT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  and  Jno.  D.  Arbuckle,  Prosecuting  Attor- 
ney, V.  Southern  Cotton  Oil  Co. 

Suit  under  the  anti-trust  law.    Judgment  for  $6,666.66. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  and  Jno.  D.  Arbuckle,  Prosecuting  Attor- 
ney, v.  Dixie  Cotton  Oil  Co. 

Suit  under  the  anti-trust  law.    Judgment  for  $1,000.00. 


IN  THE  JACKSON  CIRCUIT  COURT. 

State  of  Arkansas,  ex  rel.  R.  E.  Jeffrey,  Prosecuting 
Attorney,  v.  Water-Pierce  Oil  Company. 

Suit  under  the  anti-trust  law.    Judgment  for  $45,000.00. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  and  R.  E.  Jeffrey,  Prosecuting  Attorney, 
V.  American  Book  Company. 

Suit  under  anti-trust  law.    Judgment  for  the  defendant. 


IN  THE  HOT  SPRING  CIRCUIT  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,    v.    Rockwell    Manufacturing    Company. 

Suit  under  anti-trust  law.  Suit  dismissed  upon  the 
cancellation  by  the  defendant  of  the  illegal  contract  com- 
plamed  of,  and  stipulation  of  dismissal  filed  and  entered 
of  record. 
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IN  THE  UNION  CIRCUIT  COURT. 

State  of  Arkansas*  ex  reL  Hal  L.  Norwood,  Attorney 
General,  and  Henry  Stevens,  Prosecuting  Attorneyi 
v.  McMahon  et  al. 

This  was  a  900  uxirranto  proceeding  to  oust  the  mayor 
and  aldermen  of  the  city  of  El  Dorado  from  office.  It  was 
alleged  that  they  had  usurped  said  offices,  and  were  holding 
them  without  any  legal  authority,  the  election  at  which 
they  were  elected  having  been  held  at  a  time  not  authorized 
by  law.  Judgment  of  ouster  was  rendered  by  the  circuit 
court,  and  affirmed  by  the  Supreme  Court.  (See  29  Ark. 
L.  Rep.  190). 

IN  THE  FRANKLIN  CIRCUIT  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  William  Bowen  et  al.  claiming  to  be 
directors  of  Special  School  District  No.  10,  of  Frank- 
lin  County. 

Quo  warranto  proceedings. 

IN  THE  MILLER  PROBATE  COURT. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  Administrator  of  the  Estate  of  John 
Hastings,  deceased,  and  the  Fidelity  &  Deposit 
Company,  of  Maryland. 

Surety  upon  the  bond  of  the  administrator.  Action  to 
collect  for  the  State  of  Arkansas  the  proceeds  of  the  estate 
under  the  law  of  escheats.    Judgment  for  $531.12. 

IN  THE  SUPREME  COURT  OF  ARKANSAS. 

Pitcock  V.  State. 

Certiorari  to  the  chancery  court  of  Pulaski  county. 
Judgment  of  the  chancery  court  quashed,  and  proceedings 
against  the  petitioner  dismissed.    (91  Ark.  627). 
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First  National  Bank  of  Batesville  v.  Board  of  Equali- 
zation of  Independence  Ck>unty. 

Appealed  from  Independence  Circuit  Court.  Affirmed. 
(92  Ark.  335). 

Bank  of  Jonesboro  v.  Hampton. 

Appeal  from  Pulaski  Circuit  Court.  Affirmed.  (92 
Ark.  492). 

Jobe  v.  Caldwell. 

Appeal  from  Pulaski  Circuit  Court.  Judgment  re- 
versed, and  petition  for  mandamus  dismissed.  (93  Ark* 
503). 

State  Medical  Board  of  the  Arkansas  Medical  Society 
V.  McCrary. 

Appeal  from  Pulaski  Chancery  Court.  Reversed  and 
dismissed.    (95  Ark.  511). 

# 

State  V.  Arkansas  Brick  &  Manufacturing  Company. 

Appeal  from  Pulaski  Chancery  Court.  AflSrmed.  (98 
Ark.  124). 

Jobe  V.  Urquhart. 

Appeal  from  Pulaski  Chancery  Court.  Reversed. 
(98  Ark.  525). 

Jobe  V.  Caldwell. 

Appeal  from  Pulaski  Circuit  Court.  Reversed.  (99 
Ark.  21). 

State  V.  Handlin,  Administrator. 

Appeal  from  Sebastian  Circuit  Court.  Reversed.  (100 
Ark.  175). 

Jobe  V.  Urquhart. 

Appeal  from  Pulaski  Circuit  Court.  Reversed.  Opin- 
ion will  be  reported  in  101  Arkansas  Reports. 

McMahan  v.  State. 

Appeal  from  Union  Circuit  Court.  Affirmed.  (29 
Ark.  L.  Rep.  190). 
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Arkansas  T^  Commission  v.  Moore,  Hal  L.  Norwood, 

Attorney  General,  Intervenor. 

Appeal    from    Pulaski    Chancery    Court.    Judgment 
affirmed.    (Ark.  L.  Rep.  Vol.  30,  172). 

Hodges  V.  Dawdy  et  al. 

Appeal   from   Pulaski  Circuit   Court.    Reversed.  (32 
Ark.  L.  Rep.  85). 

Hammett  v.  Hodges. 

,  Appeal  from  Pulaski  Circuit  Court.    Affirmed.    (32 
Ark.  L.  Rep.  11). 

City  of  Little  Rock  and  Chas.  £.  Taylor  v.  State  Board 
of  Election  Commissioners. 

Appeal  from  Pulaski  Circuit  Court.    (Pending). 


IN   THE   UNITED    STATES    CIRCUIT   COURT. 

St.  Louis  Southwestern  Railway  Company  v.  R.  P. 
Allen  et  al.  Railroad  Commissioners. 

This  suit  was  brought  by  the  railroad  company  to 
enjoin  the  railroad  commission  from  enforcing  an  order  re- 
quiring the  company  to  stop  certain  trains  at  Kingsland* 
and  Thornton,  in  Cleveland  comity  and  Calhoun  county, 
Arkansas. 

A  temporary  injimction  was  granted,  and  afterwards 
dissolved  upon  motion  of  the  Attorney  General. 

The  St.  Louis  Southwestern  Railway  Company  v. 
Jno.  W.  Crockett  et  al.  Railroad  Commissioners. 

This  was  a  suit  by  the  railway  company  to  enjoin  the 
railroad  commission  from  enforcing  an  order,  requiring 
the  railway  company  to  maintain  an  agent  at  its  HoUaday 
depot. 

A  temporary  injunction  was  granted,  and  upon  final 
hearing  made  permanent. 
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St.  LouiSi  Iron  Mountain  &  Southern  Railway  Com- 
pany v.  Jolin  £•  Hampton  et  al. 

Application  for  an  order  restraining  defendants  from 
enforcing  an  act  requiring  all  night  trains  to  stop  at  Cabin 
Creek.    Injunction  granted. 

H.  W.  Spaulding  et  al.  v.  R.  J.  Williams,  Prosecuting 
Attorney. 

Proceeding  to  enjoin  the  enforcement  of  the  '^peddling 
act"  of  1909.    Conditional  injunction  granted. 

St.  Louis  Southwestern  Railway  Company  v.  R.  P. 
Allen  et  al. 

The  railroad  commission  of  Arkansas  made  an  order 
against  the  St.  Louis  Southwestern  Railway  Company 
requiring  it  to  ercet  a  new  depot  at  the  town  of  Clarendon. 
The  railway  company  refused  to  comply  with  this  order, 
filed  a  petition  in  the  circuit  court  of  the  United  States,  at 
Little  Rock,  praying  for  a  writ  of  injunction  against  the 
commission  and  the  prosecuting  officers  of  the  State  from 
enforcing  such  order,  and  served  notice  that  they  would, 
on  a  certain  date,  apply  to  one  of  the  circuit  judges,  sitting 
at  St.  Louis,  for  a  temporary  restraining  order.  Upon  the 
day  mentioned  in  said  notice,  a  representative  of  this  de- 
partment was  present  in  St.  Louis  resisting  the  issuance 
of  a  temporary  restraining  order.  A  hearing  was  had, 
affidavits  were  filed  and  arguments  were  made  and  a  tem- 
porary restrammg  order  was  issued. 

Before  the  cause  was  reached  for  final  hearing,  the 
railway  company  agreed  to  build  a  better  depot  than  that 
demanded  by  said  order,  and  no  further  steps  were  taken 
by  this  department  in  resisting  the  suit.  A  handsome,  new 
brick  depot  has  now  been  constructed  and  it  fully  meets 
the  needs  and  requirements  of  the  public. 
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IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 

Western  Union  Telegraph  Company  v.  P.  R.  Andrews 
et  al. 

The  plaintiff  brought  this  suit  in  the  circuit  court  of 
the  United  States,  for  the  Eastern  district  of  Arkansas, 
to  enjoin  several  prosecuting  attorneys  of  the  State  from 
instituting  actions  against  the  company  for  penalties  for 
its  failure  to  comply  with  the  "Wingo  Act.'*  (See  Acts 
of  1907,  p,  744). 

The  circuit  court  sustained  the  State's  demurrer  to  the 
bill,  and  dismissed  the  case  upon  the  ground  that  the  action 
was  in  effect  a  suit  against  the  State,  and  for  that  reason 
prohibited  by  the  Eleventh  Amendment  to  the  Federal 
Constitution. 

The  Supreme  Court  of  the  United  States,  citing  Ex 
parte  Young  (209  U.  S.  123)  reversed  the  circuit  coxut. 
(See  216  U.  S.  165). 

O.  C.  Ludwlgf  Secretary  of  State,  v.  Western  Union 
Telegraph  Company. 

This  suit  was  brought  in  the  United  States  Circuit 
Court,  for  the  Eastern  district  of  Arkansas,  to  enjoin  the 
Secretary  of  State  from  revoking  the  authority  of  the 
Western  Union  Telegraph  Company  to  do  business  in 
Arkansas,  for  its  failxu^  to  comply  with  the  "Wingo  Act." 
(See  Acts  1907,  p.  744). 

The  circuit  court  granted  the  injunction.  The  Supreme 
Court  of  the  United  States  affirmed  the  decree  of  the  circuit 
court,  the  Chief  Justice,  Mr.  Justice  McKenna  and  Mr. 
Justice  Holmes  dissenting.    (See  216  U.  S.  p.  146). 

A,  L.  Williams  v.  State  of  Arkansas. 

The  plaintiff  was  convicted  for  violating  the  act  of 
the  General  Assembly  of  the  State  of  Arkansas,  approved 
April  30,  1907,  which  was  passed  for  the  protection  of 
passengers,  and  for  the  suppression  of  drumming  and  solicit- 
ing on  railroad  trains,  and  upon  the  premises  of  common 
carriers. 
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The  judgment  of  conviction  was  sustained  by  the 
Supreme  Court  of  the  State,  from  which  judgment  Williams 
appealed  to  the  Supreme  Court  of  the  United  States,  where 
the  judgment  was  agam  affirmed.    (See  217  U.  S.  79). 

St.  Louis  Southwestern  Railway  Company  v.  State 
of  Arkansas. 

This  action  was  conmienced  in  the  Arkansas  Circuit 
Court  to  recover  penalties  against  the  railway  company,  as 
required  by  the  statutes,  and  the  rules  of  the  Arkaoisas 
Railroad  Commission. 

Judgment  was  rendered  against  the  railway  company 
in  the  circuit  court  for  $1,950.00,  which  judgment  was  sus- 
tained by  the  Supreme  Court  of  Arkansas,  and  reversed 
by  the  Supreme  Court  of  the  United  States,  Mr.  Chief 
Justice  Fuller  dissenting.    (See  217  U.  S.  136). 

Chicago,  Rock  Island  &  Pacific  Railway  Company  v. 
State  of  Arkansas. 

This  action  was  instituted  against  the  railway  company 
in  the  Pulaski  Circuit  Court,  for  a  penalty  for  the  company's 
failure  to  comply  with  an  act  of  the  General  Assembly  of 
the  State  of  ^kansas,  at  the  1907  session,  known  as  the 
"Full  Crew  Act."  Judgment  was  rendered  against  the 
company  for  $500.00,  which  judgment  was  sustained  by 
the  Supreme  Court  of  the  State,  and  also  by  the  Supreme 
Court  of  the  United  States.     (See  219  U.  S.  126). 

O.  C.  Ludwig  V.  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company. 

Suit  was  instituted  in  the  United  States  Circuit  Court 
by  the  railway  company  to  enjoin  the  Secretary  of  State 
from  revoking  its  right  to  do  business  in  Arkansas,  because 
it  removed  a  cause  from  the  State  court  to  the  Federal 
court,  in  violation  of  an  act  of  the  General  Assembly  of 
Arkansas  of  1907.  The  district  court  held  that  the  act  was 
unconstitutional  and  invalid,  and  granted  the  in  unction. 
The  Secretary  of  State  appealed  the  case  to  the  Supreme 
Court  of  the  United  States,  where  the  cause  was  dismissed 
at  the  cost  of  the  railway  company,  by  consent  of  the 
parties. 
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St.  Louis,  Iron  Mountain  &  Soutliem  Railway  Com- 
pany V.  John  £•  Hampton  et  a!.,  Railroad  Commis- 
sioners, and  Jacoway  and  Cochran,  Prosecuting 
Attorneys* 

This  proceeding  was  commenced  in  the  United  States 
Circuit  Court,  where  the  railway  company  obtained  an  order 
restraining  the  raihoad  commission,  and  certain  prosecuting 
attorneys  from  enforcing  certain  orders  of  the  commission, 
and  the  ''Barker  Act/'  The  defendants  were  granted  a 
writ  of  error,  and  the  cause  has  been  submitted. 

W.  H.  Byles  v.  State  of  Arkansas. 

Byles  was  convicted  in  a  justice  of  the  peace  court  in 
Independence  county,  for  violating  an  act  of  the  General 
Assembly  of  1909,  regulating  the  sale  of  vehicles,  etc. 
Byles  refused  to  pay  or  secure  the  fine  assessed  against  him, 
and  applied  to  the  chancellor  of  Pulaski  county  for  a  writ 
of  habaes  corpus,  which  was  granted,  and  Byles  discharged. 
The  Attorney  General,  by  certiorari,  brought  the  proceed- 
ings to  the  Supreme  Court,  where  judgment  was  rendered, 
quashing  the  judgment  of  the  chancellor. 

Byles  was  granted  a  writ  of  error  to  the  Supreme  Court 
of  the  United  States,  which  was  dismissed,  and  the  fine 
and  costs  paid  by  Byles. 

William  Bowman  v.  State  of  Arkansas. 

Bowman  was  indicted  by  the  grand  jury  of  Sebastian 
county  for  the  crime  of  rape.  The  crime  was  alleged  to 
have  been  committed  in  that  part  of  the  county  known  as 
the  "Choctaw  Strip.'*  Upon  a  demurrer  to  the  indictment, 
the  question  was  presented  whether  the  State  of  Arkansas 
has  jurisdiction  over  the  "strip."  The  judgment  of  the 
circuit  court,  sustaining  the  demurrer,  was  reversed  by  the 
Supreme  Court  upon  appeal  by  the  State.  (See  80  Ark. 
428). 

Bowman,  on  change  of  venue  to  Scott  county,  was 
tried  and  convicted.  The  conviction  was  affirmed  by  the 
Supreme  Court,  and  Bowman  was  granted  a  writ  of  error 
to  the  Supreme  Court  of  the  United  States,  and  upon 
motion  of  the  Attorney  General,  the  appeal  of  Bowman 
was  dismissed. 


54  BIENNIAL  REPORT 

A.  C.  Crenshaw  v.  State  of  Arkansas. 
E.  L.  Gannaway  v.  State  of  Arkansas. 
P.  L.  Rogers  v.  State  of  Arkansas. 

L.  P.  Bamhill  v.  State  of  Arkansas. 

These  are  four  cases  in  which  the  validity  of  the  "Ped- 
dling Act"  of  1909  is  involved.  The  act  was  sustained 
and  convictions  thereunder  afiSrmed  by  the  Supreme  Court 
of  Arkansas.  The  cases  were  taken  to  the  Supreme  Court 
of  the  United  States  upon  writs  of  error.  Each  case  has 
been  briefed  by  this  office  and  a  representative  of  this 
department  will  appear  at  Washington  for  the  purpose  of 
making  oral  arguments. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  State  of  Tennessee. 

This  bill  was  filed  for  the  purpose  of  settling  the  boun- 
dary between  Arkansas  and  Tennessee,  for  about  twenty 
miles,  near  Dean's  Island,  in  the  Mississippi  river.  Coimsel 
for  Tennessee  filed  a  demurrer  to  the  bill,  which  was  over- 
ruled, and  tune  given  to  file  answer.    Pending. 

BEFORE  THE  INTERSTATE  COMMERCE 

COMMISSION. 

Railroad  Commission  of  Arkansas  v.  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 

This  was  a  case  which  involved  the  right  of  a  shipper 
to  demand  that  the  carrier  perform  certain  switdiing 
services. 

There  were  two  branches  to  the  complaint.  One 
involved  the  right  of  the  defendant  to  refuse  to  switch  a  car, 
loaded  with  interstate  freight,  and  coming  in  over  the  rails 
of  a  competing  carrier,  to  a  team  track  of  the  defendant. 
The  state  of  facts  upon  which  this  part  of  the  complaint 
was  bottomed  grew  out  of  a  transaction  at  Fort  Smith, 
between  the  defendant  and  one  C.  J.  Brockman.  a  florist 
of  that  city. 
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The  other  branch  of  the  complaint  involved  the  right 
of  the  defendant  to  refuse  to  move  cars  loaded  with  inter- 
state freight,  and  consigned  to  the  State  Capitol  Commis- 
sioners, coming  to  Little  Rock  from  Memphis,  over  the 
Rock  Island  lines.  The  act  of  the  defendant,  which  pro- 
voked the  complaint,  grew  out  of  the  fact  that  it  refused 
to  move  two  cars  of  marble,  intended  for  use  in  the  building 
of  the  State  Capitol,  because  the  marble  had  been  shipped 
from  Memphis  over  the  Rock  Island  line,  and  this,  in  spite 
of  the  fact  that  the  State  owned  a  switching  connection 
with  the  defendant's  lines,  which  connection  was  situated 
upon  the  Capitol  grounds. 

Testimony  was  taken  before  a  special  examiner  of  the 
commission,  the  cause  was  carefully  briefed,  and  a  repre- 
sentative of  this  department  appeared  before  the  commis- 
sion, at  Washington,  where  the  case  was  argued  orally. 
The  result  of  the  commission's  decision  was  a  victory  for 
the  State,  although  not  as  complete  a  victory  as  had  been 
hoped  for.  The  commission  denied  the  right  of  the  defend- 
ant to  refuse  to  move  cars  coming  over  the  Rock  Island, 
and  distined  to  be  unloaded  upon  the  Capitol  switch, 
holding  that  it  was  the  duty  of  the  railway  company  to 
perform  this  service,  and  was  a  duty  which  they  could  not 
evade.  In  reference  to  the  Fort  Smith  branch  of  the  case, 
however,  the  State's  contention  was  overruled. 

In  this  case  the  commission  sustained  the  State's 
contention  that  a  carrier  was  bound  to  perform  switching 
services  to  industry  tracks  upon  its  line,  regardless  of  the 
fact  that  a  connecting  and  competing  carrier  had  the  line 
haul.  This  ruling  is  of  great  importance  to  the  shippers 
of  the  State. 

State  of  Arkansas,  ex  rel.  Hal  L.  Norwood,  Attorney 
General,  v.  The  Pullman  Company  et  al. 

This  was  a  proceeding  for  the  reduction  of  the  rates 
charged  for  upper  berths  by  the  Pullman  company. 

The  matter  was  presented  to  Commissioners  Lane  and 
Clark,  at  Chicago,  November  30,  1910,  and  submitted 
jointly  with  similar  proceedings  instituted  by  the  Attorneys 
General  of  Kansas  and  Indiana,  and  of  the  States  of  Okla- 
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homa  and  Iowa  as  intervaxers  in  the  case  of  Lofiusv. 
Pullman  Company. 

On  December  12,  1910,  at  a  general  session  of  tiie 
Interstate  ComiHerce  Commission  held  at  its  office  in  Wash- 
ington, D.  C,  the  following  order  was  made: 

'These  cases  being  at  issue  upon  complaints  and 
answers  on  file,  and  having  been  duly  heard  and  submitted 
by  the  parties,  and  full  investigation  of  the  matters  and 
things  involved  having  been  had,  and  the  commission 
having,  on  the  date  hereof,  made  and  filed  a  report  contain- 
ing its  conclusions  thereon,  which  said  report  is  made  a 
part  hereof: 

'*It  %8  crderedj  that  defendant.  The  Pullman  Company, 
be  and  it  is  hereby  notified  and  required  to  file  with  this 
commission,  on  or  before  the  1st  day  of  February,  1911, 
schedules  of  rates  for  upper  berths  in  conformity  with  the 
fiindings  made  in  the  said  report  of  these  cases,  and  upon 
the  basis  proposed,  towit:  Upon  upper  berths  rates  not 
exceeding  80  per  cent  of  the  rates  applicable  under  the  Pull- 
man company's  tariffs  upon  lower  berths  wheneversudi 
lower  b^th  rate  is  $1.76,  or  over,  and  in  cases  where  the 
lower  berth  rate  is  $1.50,  the  upper  berth  rate  shall  be  fixed 
not  to  exceed  $1.26,  and  such  rate  shall  be  maintained  for 
a  period  of  not  less  than  two  years  from  said  date. 

**And  it  is  further  ordered,  that  defendant.  The  Pull- 
man Company,  be  and  it  is  hereby  authorized  to  make 
effective  upon  one  day's  notice  to  the  public  and  to  tiie 
Interstate  Commerce  Commission,  given  in  the  manner 
required  by  law,  the  rates  which  said  defendant  is  by  this 
order  required  to  establish  and  put  in  force  on  or  before 
the  1st  day  of  February,  1911,  in  which  event  the  tariffs 
in  which  said  rates  are  given  must  contain  the  notation 
that  they  are  issued  under  the  authority  hereby  granted, 
and  must  refer  to  the  numbers  of  these  cases." 

These  suits  not  only  resulted  in  a  general  reduction 
on  the  rates  for  upper  berths,  but  in  special  reductions  on 
the  rates  for  lower  berths  between  numerous  points. 
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State  of  Arkansas,  ex  reL  Hal  L.  Norwood,  Attorney 
General,  v.  The  United  States  Express  Company  et  al. 

This  proceeding  was  instituted  for  the  purpose  of 
securing  a  reduction  upon  the  rates  charged  by  express 
companies,  but  after  the  funds  appropriated  for  this  oflBice 
to  defray  the  expense  connected  with  the  prosecution  of 
such  suits  as  this  was  vetoed  by  the  Governor,  this  depart- 
ment was  unable  to  further  prosecute  the  suit. 


RECAPITULATION. 


Number  of  cases  disposed  of  in  Supreme  Court  of 

Arkansas  (Civil) 15 

Niunber  of  cases  disposed  of  in  Supreme  Court  of 

Arkansas  (Criminal) :.^... 368 

Number  of  cases  disposed  of  in  Circuit  Courts  (Civil)..  19 

Number  of  cases  disposed  of  in  Chancery  Courts 100 

Number  of  cases  disposed  of  in  Probate  Courts -.  1 

Number  of  cases  disposed  of  in  Lower  Federal  Courts..  6 
Number  of  cases  disposed  of  in  Supreme  Court  of 

United  States....  ...  14 

Number  of  cases  disposed  of  before  Interstate  Com- 
merce Commission 3 

Total _ 526 
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Name                             County  Amount 

Y,  A.  Cole Craighead 520.59 

Sam  A.  Warner Craighead 155.00 

Caroline  L.  Scott Crawford 168.91 

Geo.  M.  Babb Crawford 8.25 

Jno.  W-  Moss Crawford 128.00 

Salastiel  T.  Duke Drew 598.88 

R,  W-  Finn Drew 319.24 

Dr.  J.  D.  Pope Drew 138.55 

R.  W.  Harrell Drew 805.82 

T.  F.  Tillar Drew 95.00 

Otto  Newbert Garland 3,712. 13 

Louis  F.  Grenier Garland 34.20 

D.  Beidler Garland 527.25 

Whalen Garland 273.83 

Mrs.  N.  C.  Richardson Grant 166.25 

S.  L.  Josephs Greene 560. 10 

R.  L.  Alexander Greene 125.94 

J.  T.  West Hempstead 265.69 

A.  A.  Gibson Hempstead 135.75 

Geo.  Rosenberg Hempstead 142.50 

E.  T.  Wells Hempstead 89.49 

Thomas  Orr Hot  Sprmg 256.50 

Nathan  Adler Independence 446. 50 

Laura  C.  Ewing Independence 285. 00 

Geo.  W.  Hurley Jackson 400.00 

Fred  Mason Jackson 356.47 

Virginia  Gillespie Jefferson 650.00 

W.  H.  Davis Jefferson 550.00 

W.  S.  Jeten Jefferson 640.00 

Chas.  E.  Tucker Jefferson 60.50 

E.  T.  Wilkins Jefferson 25.00 

J.  B.  Trulock Jefferson 600.00 

N.  B.  Trulock Jefferson 200.00 

D.H.Duncan Jefferson 300.00 

H.  H.  Hunn Jefferson 75.00 

E.  C.  Howell Jefferson 190.00 

T.  F.  Burks Jefferson 23.75 

N.T.White Jefferson 47.50 

Fred  Schnider Jefferson 71.25 
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Name                              County  Amount 

Luck  Rosenburg Jefferson 9. 60 

J,  T.  Bell Jefferson 28. 50 

W,  D.  Morgan Jefferson 95.00 

Leo  Eilbott Jefferson 47. 50 

L.  W.  Monroe Jefferson 250.00 

W.  H.  Westbrook Jefferson 400.00 

V.  A.  Jones Jefferson 50. 00 

S.  M.  Miller Jefferson 148.50 

J.  W.  Mitchell Johnson 711.60 

T.  K.  May Johnson 1,380.00 

Napoleon  Hill Lawrence 1,415. 08 

M.  A.  Locke Little  River 200.00 

J.  M.  Bibb Logan 172.65 

Geo.  W.  Kincannon Logan 75.96 

Ferdinand  Gates Lonoke 1,202.24 

Minnie  Elle Miller 500.00 

Jos.  Huckins Miller 550.00 

C.  E.  Haydon Miller 141.20 

Mrs.  C.  F.  Scott Miller 285.00 

M.  Meagher Miller 712.50 

J.  C.  Conway Miller 50.00 

E.  N.  Sailing Newton 188.60 

W.  K.  Ramey Ouachita 485.97 

Minor  Barker Ouachita 459. 18 

A.  A.  Tufts Ouachita 69.42 

R.  J.  Tate Ouachita 75.85 

H.  W-  Myar Ouachita 142.20 

Peter  Mengoz Phillips 654.01 

S.  Smith Phillips 279.47 

Ben  Wiley Phillips 228.00 

Betsie  L.  Whittlesey Polk 163.90 

L.  D.  Ford Pope 206.08 

E.  A.  Darr Pope 570. 00 

William  Jackson Pope 76.00 

W.  S.  McCain Pulaski 60.39 

Abner  McGehee Pulaski 475.98 

J.  T.  W.  Tillar Pulaski 2,000.00 

Henry  D.  Parker Pulaski 784.00 

James  Keith Pulaski 2,000.00 
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Name                               County  Amount 

T.  B.  Martin Pulaski $    211.27 

E.  S.  Shall Pulaski 2,000.00 

A,  H.  Scott Pulaski 450.00 

Adeline  Kramer Pulaski 150. 00 

Peter  Hotze Pulaski 1,500. 00 

H.  B.  Levinson Pulaski 142.50 

Sue  C.  Turner Pulaski 95.00 

Adolphine  K.  Fletcher Pulaski 363. 85 

Frederick  C.  Rottakin Pulaski 209.95 

Annie  E.  Martin Pulaski 338.20 

Margaret  E.  Ratcliffe Pulaski 285. 00 

R.  A.  Furth Pulaski 708.70 

Geo.  Reichardt Pulaski 99.43 

J.  G.  W.  Yowell Pulaski 237.50 

Louis  Blass Pulaski 290. 13 

E.  S/Crossett Pulaski. . : 1,235.00 

W.  B.  Worthen Pulaski 1,425.00 

Mary  Gleason Pulaski 95.00 

H.  P.  Edmonson Pulaski 146.05 

Jacob  Neimeyer Pulaski 570.00 

Mary  Cribbs Pulaski 50.00 

E.  C.  Wehrfritz ,  .Pulaski 142.50 

Frederick  Bragg Pulaski.   .•. 87.40 

J.  E,  Williams Pulaski 190.00 

Mrs.  Augusta  Lasker Pulaski 175. 03 

Catherine Pulaski 123. 50 

W.  J.  Lawhon Pulaski 285.00 

Geo.  R.  Stanford Pulaski 354.29 

Hanna  D.  Knight Pulaski 392.46 

W.  N.  Somms Pulaski 1,032.80 

P.  C.  and  Matilda  Dooley . . .  .Pulaski 426. 10 

James  Chappie Pulaski 365.25 

Jno.  Fletcher Pulaski 285. 00 

E.  M.  Phillips Pulaski. 31.08 

A.  M.  Ragan Randolph 40.00 

Jno.  L.  Hughes Saline 419. 30 

C.  Bimie Sebastian 588.00 

Jno.  Adler Sebastian 200.00 

Nannie  E.  Atkinson Sebastian 193.42 
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Name                               Countp  Amount 

Jane  Lanigan Sebastian 226. 06 

Frank  Vogel Sebastian. ...:...  7. 75 

Sue  Bonnerville Sebastian 1,425. 00 

P.  R.  Davis Sebastian 775.20 

Pincus  Bermann Sebastian 104. 18 

Geo,  T.  Sparks Sebastian 6,849.76 

Hanna  B.  Sparks Sebastian 32. 50 

E.  C.  Brogan Sebastian 193.38 

Louise  Tibbetts Sebastian 700.65 

E.  C.  Lanigan Sebastian 268.36 

Kate  Enrich  Jewett Sebastian 325.01 

Mary  A.  Krone Sebastian 37. 05 

Jno.  H.  Rogers Sebastian 81.70 

A.  C-  Steel Sevier 325.00 

B.  H.  Harrison Washington 300.00 

McCracken Washington 150. 00 

W.  T.  Farrar Washington 712.50 

Stephen  K.  Stone Washmgton 855.00 

Amanda  M.  Stone Washmgton 233.70 

Thomas  R.  Lyons Woodruff 253.43 


Total $64,592.26 


OPINIONS 
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NATIONAL  GUARD— QUALIFICATIONS  OF 
ASSISTANT  ADJUTANT  GENERAL. 

Janxiary  22, 1909. 
To  His  Excellency, 

Hon.  Geo.  W.  Donaghey, 

Governor  of  Arkansas. 

My  Dear  Governor: 

I  acknowledge  receipt  of  your  communication  of  this 
date  asking  if  a  person  would  be  eligible  to  hold  office  of 
Assistant  Adjutaiit  General,  of  the  ''Arkansas  National 
Guard/'  if  such  person  is  not  a  member  of  the  Guard. 

I  have  the  honor  to  reply  that  in  my  opinion  he  would 
not  be  eligible,  unless  he  has  had  prior  service  in  the  National 
Guard  of  this  or  some  other  State,  or,  in  the  army  of  the 
United  States,  as  a  commissioned  officer.  Section  16  of 
the  act  approved  May  23, 1907,  (p.  873)  provided  that: 

''All  officers  at  the  time  of  their  appointment,  must 

either  be  an  officer  in  active  service  of  the  "Arkansas 

National  Guard,''  or,  if  not  in  active  service  at  the  time 

of  his  appointment,  must  have  had  prior  service  in  the 

National  Guard  of  this  or  some  other  State,  or  in  the 

army  of  the  United  States  as  a  commissioned  officer; 

however,  any  member  of  the  Arkansas  National  Guard 

who  does  not  possess  the  qualifications  required  in  this 

section  may  be  examined  before  a  board  as  to  his 

knowledge  of  military  affairs  and  general  knowledge 

and  fitness  for  the  service,  and  any  one  failing  to  pass 

such  examination  shall  not  be  eligible  for  an  office  in 

the  militia  in  the  State  or  for  promotion  for  the  period 

of  one  year  from  date  of  such  failure." 

It  was  the  intention  of  this  section  to  prevent  any  one 

from  being  commissioned  as  an  officer  who  did  not  possess 

some  ''general  knowledge  and  fitness''  for  the  service.    The 

presumption  was  that  the  first  class  of  persons  mentioned 

posessed  such  knowledge,  and,  therefore,  would  be  eligible 

without  any  examination,  and  that  any  member  of  the 

Guard  might  be  able,  upon  examination,  to  demonstrate 
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his  fitness  for  tiie  duties  of  an  officer.  It  was  clearly  the 
intention  of  the  act,  as  plainly  expressed  therein,  that  no 
person  should  be  commissioned  as  an  officer  unless  he  posessed 
some  knowledge  of  military  affiairs,  and  furnish  evidence 
of  that  fact  by  showing  that  previous  to  his  appointment  he 
had  been  a  commissioned  officer,  or  if  he  is  a  member  of 
the  Guard,  pass  a  satisfactory  examination. 
I  am,  with  great  respect, 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorn^  General. 


COUNTY  ELECTION  COMMISSIONERS    CAN  NOT 
BE  SUMMARILY  REMOVED  BY  STATE  BOARD. 

Gov.  Geo.  W.  Donaghey, 

Chairman  State  Board  of  Election  Commissioners, 
Little  Rock,  Ark. 
Dear  Sir: 

Replying  to  the  request  of  the  Board  of  State  Election 
Commissioners,  as  contained  in  a  resolution  adopted  by 
the  board  this  morning,  which  resolution  was  as  follows, 
towit: 

'^Whereas,  It  is  reported  to  this  board  that  one  of  the 
election  commissioners  from  Sebastian  county  holds  the 
office  of  State  Mine  Inspector  by  appointment,  and  that 
another  commissioner  from  that  county  is  the  city  treasurer 
of  Fort  Smith,  and  that  indictments  are  pending  against 
these  two  commissioners  for  a  violation  of  the  election 
law,  and, 

^'Whereas,  This  board  was  this  day  informed  tiiat  one 
of  the  election  commissioners  recently  appointed  from 
Garland  county  is  indicted  for  a  violation  of  the  election 
law,  and, 

"Whereas,  This  board  is  requested  to  remove  the  com- 
missioners mentioned. 

'*Be  It  Resolved,  That  the  Attorney  General  is  hereby 
requested  to  advise  this  board  as  to  its  authority  to  remove 
said  coDunissioners.'' 
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I  beg  to  reply  tiiat  it  is  my  opinion  that  the  State  Board 
of  Election  Commissioners  has  no  authority  to  summarily 
remove  any  coimty  election  commissioner.  The  board 
would  have  no  right  to  remove  a  county  election  commis- 
sioner except  for  some  statutory  reason,  and  then  only 
after  notice  and  a  hearing. 

I  can  not  find  any  law  which  makes  the  pendency  of  an 
indictment  a  cause  for  the  removal  of  an  election  com- 
missioner. It  is  true  that  frequently  officers  are  suspended 
from  office  after  indictment,  but  in  such  instances  it  is  in 
obedience  to  special  statutory  provisions. 

It  is  my  opinion  that  the  two  Sebastian  county  com- 
sioners  who  were  appointed  previous  to  the  last  general 
election,  are  not  disqualified  under  section  10,  article  3,  of 
the  Constitution. 

It  will  be  observed  that  that  section  says,  "That  no 
person  shall  be  qualified  to  serve  as  an  election  officer,  who 
shall  hold  at  the  time  of  the  eUction,  any  office,  appointment 
or  employment,  under  the  Government  of  the  United  States, 
or  of  this  State,  or  in  any  city  or  coimty,  etc.'*  And  the 
•  second  paragraph  says:  "Nor  shall  any  election  officer 
be  eligible  to  any  civil  office  to  be  filled  at  an  election  at 
which  he  shall  serve — save  only  such  subordinate  or  munici- 
pal offices,  below  the  grade  of  city  or  county  officers,  as 
shall  be  designated  by  general  law.'' 

This  provision  of  the  Constitution  does  not  apply  to 
election  commissioners,  but  to  the  judges  of  elections. 
The  very  fact  that  it  says  that  no  person  shall  be  qualified 
to  serve  as  an  election  officer,  who  shall  hold  at  the  time 
of  the  election  any  office,  etc.,  shows  that  it  applies  to  the 
election  judges;  and  the  fmther  fact  that  it  says  "Nor  shall 
any  election  officer  be  eligible  to  any  civil  office  to  be  filled 
at  an  election  at  which  he  shall  serve,  etc.,*'  clearly  indicates 
that  the  intention  of  the  whole  section  was  to  designate 
who  shall  be  disqualified  to  serve  as  judges  of  election. 

Section  11,  of  article  3,  says:  "If  the  officers  of  any 
election  shall  unlawfully  refuse  or  fail  to  receive,  count  or 
return  the  vote  or  ballot  of  any  qualified  elector,  etc." 

A  careful  reading  of  the  two  sections  clearly  indicates 
that  they  have  reference  only  to  the  judges  of  elections. 
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You  understand  that  I  am  not  giving  an  opinion  as 
to  what  the  law  should  be,  but  only  my  construction  of  the 
law  as  it  is  now  written,  and  I  find  nothing  that  gives  our 
board  the  authority  to  remove  the  commissioners  for  any 
of  the  causes  indicated. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ROAD  OVERSEER— GOVERNOR  HAS  NO 
AUTHORITY  TO  APPOINT. 

April  27,  1909. 
Hon.  Geo.  W.  Donaghey, 

Governor  of  State  of  Arkansas, 
Little  Rock,  Arkansas. 
Dear  Sir: 

I  acknowledge  receipt  of  your  communication  of  the 
24th  inst.,  in  which  you  ask  for  an  opinion  from  this  depart-  ^ 
ment  as  to  whether  or  not  the  Governor  has  a  right  at  any 
time,  or  under  any  circumstances,  to  appoint  a  road  overseer. 

I  beg  to  reply  that  I  do  not  find  any  such  power  con- 
ferred upon  the  Governor  by  the  Constitution,  or  laws 
prescribing  the  duties  of  the  chief  executive,  and  none  of  the 
several  general  statutes  providing  the  manner  of  working 
the  roads  and  selecting  road  overseers,  and  none  of  the 
multitudinous  special  acts  in  reference  to  roads  and  road 
overseers,  make  any  provision  for  the  appointment  of  road 
overseers  by  the  Governor. 

Section  7228,  Kirby's  Digest,  provides  that  the  coimty 
court  of  each  coimty  shall  appoint  the  road  overseers,  who 
shall  serve  for  a  period  of  two  years.  This  section  applies 
in  all  counties  that  are  not  working  the  roads  imder  the 
act  of  May  25,  1897,  as  amended  March  2,  1899;  (sections 
7290-91,  Kirby's  Digest) ;  or  which  are  not  working  the  roads 
imder  the  act  of  May  8,  1899;  or,  which  are  not  governed 
by  some  special  act.  In  counties  that  adopted  the  act  of 
1897,  the  road  overseers  are  elected.  (See  section  9290, 
Kirby's  Digest). 
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In  the  coimties  tiiat  are  working  under  the  act  of  May, 
1899,  the  road  overseers  are  appointed  by  the  county  court 
for  a  term  of  one  year.  (See  section  7337,  Kirby's  Digest). 
Section  7342,  Kirby's  Digest,  gives  the  county  court  the 
power  to  fill  a  vacancy  in  the  office  of  road  overseer.  This 
section  is  an  amendment  to  the  act  of  May  8,  1899,  which 
provided  for  the  working  of  roads  by  taxation  after  the 
people  had  voted  for  taxation,  and  probably  would  not 
apply  where  the  roads  are  not  worked  under  this  law,  but 
I  am  of  the  opinion  that  even  where  there  is  no  special 
method  provided  for  filling  vacancies,  that  the  county  court 
would  have  a  right  to  do  so  under  its  exclusive  original 
jurisdiction  in  all  matters  relating  to  roads,  as  provided  by 
section  28,  of  article  7,  of  the  Constitution,  and  section 
1375,  Kirby's  Digest. 

Section  7241,  Kirby's  Digest,  which  was  an  act  passed 
May  23,  1901,  is  general  in  its  application,  and  provides 
that  it  shall  be  the  duty  of  the  county  clerk  of  each  county 
to  deliver  commissions  to  the  road  overseers  and  apportioning 
justices  of  the  peace,  by  registered  mail,  and  the  word 
^'commiasions"  in  this  section  does  not  mean  commissions 
to  be  issued  by  the  Governor,  but  merely  the  notices  of 
appointment  by  the  county  court,  because  we  know  that, 
under  no  circumstances,  is  the  Governor  required  to  desig- 
nate what  justice  of  the  peace  shall  be  apportioning  justice, 
and  commission  him. 

I  think  it  is  perfectly  clear  that  all  road  overseers  are 
appointed  by  the  county  court,  or  elected  as  may  be  provided 
by  the  law  applicable  to  the  county  where  the  vacancy 
may  occur. 

Permit  me  to  say  in  conclusion  that  it  is  a  deplorable 
fact  that  for  the  last  few  years  the  general  assemblies  have 
passed  so  many  special  acts,  that  we  now  have  a  great 
variety  of  laws,  and  it  will  be  time  for  congratulation  when 
our  laws  are  more  uniform  throughout  the  State. 

I  am,  with  great  respect. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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VACANCY  IN  OFFICE— TEMPORARY  ABSENCE 
FROM   STATE  DOES  NOT  CREATE  A   VACANCY. 

AprU  30, 1910. 
Hon.  Geo.  W.  Donaghey,  Governor, 

Little  Rock,  Ark. 
Dear  Sir: 

I  beg  to  acknowledge  receipt  at  this  department  of 
your  favor  of  the  29th  inst,  with  enclosures  as  stated.  You 
desire  an  opinion  from  this  office  as  to  whether  or  not  a 
vacancy  exists  in  the  office  of  county  treasurer  of  Dallas 
county,  and  whether  or  not  you  would  be  authorized  to 
appoint  some  one  to  fill  this  vacancy. 

From  the  petition  signed  by  certain  citizens  of  Dallas 
county,  which  you  enclose  with  your  letter,  it  appears  that 
Meredith  Holmes  was  elected  county  treasurer  of  Dallas 
county  at  the  regular  election  held  in  September,  1908,  and 
that  he  qualified  as  such  officer.  It  further  appears  that  his 
family  has  lived  all  of  the  time  at  Hugo,  Okla.,  and  that  he 
has  been  there  a  greater  portion  of  the  time  himself,  only 
making  occasional  trips  to  Dallas  county,  and  that  since  the 
middle  of  last  December  he  has  been  absent  from  this  State, 
and  from  Dallas  county  all  of  the  time.  That  he  has  an 
arrangement  whereby  certain  parties  are  transacting  the 
duties  of  his  office  for  him.  The  above  are  the  material 
facts  gathered  from  this  petition. 

You  have  favored  this  office  with  a  telegram  which  you 

received  from  Mr.  Holmes,  which  is  as  follows: 

"*  *  *     My  home  is  in  Dallas  county.    Please 

do  not  allow  the  opposition  to  knock  me  out  of  my 

office  through  selfishness.    (Signed)   R.  M.  Holmes. 
*  *  «  >' 

From  the  above  it  would  seem  that  there  is  some 
question  as  to  whether  or  not  Mr.  Holmes  has  permanently 
left  the  State  of  Arkansas.  If  he  has  left  the  State  with 
the  intention  of  making  his  home  in  Oklahoma,  then  the 
office  of  county  treasurer  is  vacant.  But,  on  the  other 
hand,  if  he  is  only  temporarily  absent  from  the  State,  and 
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the  duties  of  the  office  are  being  performed  by  some  one 
he  has  placed  in  charge  thereof,  his  absence  would  not, 
necessarily,  create  a  vacancy. 

''A  temporary  removal  without  an  intention  to  make 
a  permanent  change  of  residence  does  not  effect  the  tenure 
of  office/'    (Throop,  Pub.  Officers,  section  424.) 

''In  order  that  a  person's  conduct  which  takes  the  shape 
of  nonuser,  should  amount  to  an  actual  vacation,  although 
without  express  renunciation  of  his  office;  the  nonuser  must 
be  total  and  complete,  and  of  such  continuance  as  to  indi- 
cate clearly  a  relinquishment."  {Throop,  Pub,  Officers, 
section  420). 

"If  the  officer  isabsent  tosuchan  extent  that  he  neglects 
his  office,  he  is  subject  to  indictment  and  removal  from 
office;  but  the  mere  existence  of  such  neglect  would  not 
operate  to  vacate  the  office."  (Curry  v,  Stewart,  8  Bu^. 
[Ky.]BeO). 

"The  constitutional  provision  which  gives  the  Governor 
power  to  fill  vacancies,  gives  him  no  power  to  make  a  vacancy 
by  the  declaration  that  one  exists."  (Honey  v. Graham,  39 
Tex.,  1). 

My  conclusions  are,  that  where  there  is  any  doubt 
as  to  whether  or  not  the  officer  has  permanently  left  the 
State,  that  no  vacancy  exists  simply  from  the  fact  that  he 
is  away,  and  the  duties  of  his  office  are  being  neglected. 

The  remedy  in  such  a  case  is  to  institute  the  proper 
legal  proceedings,  and  remove  him  from  ofl^ce,  if  he  is 
guilty  of  acts  which  would  warrant  a  removal  from  office. 

I  am  of  the  opinion  that  the  facts  as  shown  by  your 
letter  and  its  enclosures,  show  that  there  is  some  doubt 
in  this  cjftse,  and,  therefore,  until  the  present  incumbent 
resigns,  admits  that  he  has  permanently  left  the  county, 
or  is  legally  removed  from  office,  or  until  the  office  is  judicially 
determined  to  be  vacant,  you  would  have  no  authority  to 
appoint  any  one  to  fill  the  office,  and  any  appointment  you 
might  make,  would,  in  my  opinion,  be  void. 

I  trust  that  I  have  made  myself  sufficiently  clear. 

Yours  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 
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VACANCY  IN   TOWNSHIP  OFFICE— FAILURE   TO 
HOLD  ELECTION  DOES  NOT  CREATE  VACANCY. 

October  15, 1910. 

Hon.  Geo.  W.  Donaghey,  Governor, 

Little  Rock,  Ark. 
Dear  Sir: 

I  beg  to  reply  to  your  favor  of  even  date,  addressed 
to  this  department,  in  which  you  desire  to  know  whether 
or  not  the  Governor  is  authorized  to  call  a  special  election 
for  the  purpose  of  electing  township  officers  in  any  township 
which  fails  to  hold  an  election  upon  the  day  provided  by 
law,  for  the  general  election  of  State  and  coun^  officers. 

I  beg  to  advise  you  that  the  Governor  has  the  power 
to  order  special  elections  in  only  such  cases  as  the  Con- 
stitution and  statutes  expressly  authorize. 

Section  2750.  Kirby'a  Digest,  authorizes  the  Governor 
to  call  a  special  election  where  candidates  for  certain  offices 
at  the  preceding  election  received  the  same  number  of  votes, 
and  where,  for  that  reason,  no  election  resulted. 

It  is  evident  that  this  section  of  the  statute  gives  no 
authority  to  order  an  election  in  the  case  which  you  mention. 
Section  2853,  Kirby's  Digest,  provides  that  the  Governor 
shall  have  authority  to  order  special  elections  for  the  purpose 
of  filling  any  vacancy  which  shall  occur  in  certain  offices  by 
reason  of  death,  resignation,  removal,  or  otherwise. 

Article  7,  section  50,  Constitution  1874,  provides  that  all 
vacancies  occurring  in  any  office  provided  for  in  that  article, 
shall  be  filled  by  special  election,  except  that  in  the  case  of 
vacancies  occurring  in  county  and  township  offices  six 
months  before  the  general  election,  such  vacancies  shall  be 
filled  by  appointment  by  the  Governor.  See  also  section 
2691,  S.  &  H.  Digest.  (This  section  is  not  brought  forward 
in  Kirby's  Digest). 

If  the  Governor  has  authority  to  order  a  special  election 
in  the  case  you  mention,  he  is  acting  under  the  above  cited 
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sections  of  Constitution  and  statutes,  and  will  depend  upon 
whether  or  not  there  is,  in  the  eyes  of  the  law,  a  vacancy 
in  the  township  offices.  The  question  then  to  be  determined 
is,  does  the  failure  to  hold  an  election  constitute  a  vacancy 
in  the  office  after  the  expiration  of  the  term  for  which  the 
incumbents  were  elected? 

Vacancy  is  the  state  of  being  empty  or  unfilled.  A 
vacant  office  is  an  office  without  an  incmnbent.  An  office 
is  not  vacant,  so  long  as  it  is  supplied  in  the  manner  provided 
by  the  Constitution  or  laws  with  an  incumbent  who  is 
legally  qualified  to  exercise  the  powers  and  perform  the 
duties  ^ich  appertain  to  it.  When  an  office  has  been 
conferred  upon  one  legally  eligible,  no  vacancy  can  be  said 
to  exist  therein,  until  the  term  of  service  and  right  to  hold 
as  fixed  by  the  law  expires,  or  until  the  death,  resignation 
or  removal  of  the  person  elected  or  appointed.  Township 
officers  are  elected  for  a  term  of  two  years.  But,  section 
5,  article  19,  of  the  Constitution,  provides  that  "all  officers 
shall  continue  in  office  at  the  expiration  of  their  official 
terms  until  their  successors  are  elected  and  qualified.'' 
This  means  that  until  a  successor  is  elected  and  qualified, 
the  present  incumbent  is  legally  in  possession  of  the  office 
under  the  Constitution,  and,  therefore,  no  vacancy  exists. 

An  examination  of  the  books  discloses  that  nearly  all 
of  the  courts  that  have  been  called  upon  to  pass  upon  a 
constitutional  or  statutory  provision  similar  to  article  19, 
section  5,  supra,  sustain  us  in  this  opinion. 

« 

In  State  ex  rel.  v.  Howe,  25  Ohio  St.,  588,  the  Supreme 
Court  of  that  State,  said : 

"If  no  successor  be  qualified,  the  old  incumbent 
continues  in  office,  not  as  a  mere  de  facto  officer,  but 
as  its  rightful  and  lawful  possessor,  until  such  successor 
is  duly  appointed  and  qualified.'' 

In  State  v.  Lusk,  18,  Mo.,  334,  it  was  said  that  the  failure 
to  elect  an  officer  at  the  regular  time,  did  not  create  a  va- 
cancy in  the  office,  but  that  the  old  incmnbent  would  hold 
over  as  a  d€  jure  officer,  until  his  successor  was  legally 
elected  and  qualified. 
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To  the  same  effect  is 

CommoniveaUh  v,  Henley,  9  Pa,  613. 

Rogers  v.  U.  S.,  93  V.  S.  599, 

State  ex  rel.  v.  Buckley,  61  Conn.  287. 

This  principle  is  also  laid  down  by  Mr.  Payne  in  his 
work  on  Elections,  section  199. 

The  following  language  is  taken  from  29  Cyc.  1399 : 

"Where  provision  is  made  by  statute  for  holding 
over,  the  hold-over  is  regarded  as  in  all  respects  a 
de  jure  officer,  and  the  expiration  of  the  term  does  not 
produce  a  vacancy,  which  may  be  filled  by  the  party 
having  power,  etc.^ 
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The  Supreme  Court  of  Arkansas  in  Boyett  v.  Cowling, 
78  Ark.  494,  passed  upon  the  question  involved.  Boyett 
was  assessor  of  Hempstead  county.  He  was  re-elected  with- 
out opposition  in  September,  1904,  More  than  sixty  (60, 
days  after  the  election,  he  applied  to  the  Secretary  of  State) 
requesting  his  commission.  On  December  2,  1904,  the 
Governor  took  the  position  that  the  failure  of  Boyett  to 
apply  for  his  commission  within  sixty  (60)  days,  and  pay 
the  fee  therefor,  and  file  his  duplicate  oath  of  office  within 
fifteen  (15)  days  after  the  receipt  of  the  commission, 
vacated  the  office  of  assessor  in  Hempstead  county.  Acting 
upon  this  construction  of  the  law,  he  appointed  L.  E.  Cowling 
as  assessor  for  that  county.  Cowling  brought  suit  against 
Boyett  for  the  possession  of  the  office,  and  was  successful 
in  the  circuit  court.  Boyett  appealed,  and  the  Supreme 
Court  reversed  the  lower  court,  and  dismissed  Cowling's 
complaint.  The  court  in  disposing  of  the  case  uses  this 
language: 

"He  (Boyett)  was  in  office  when  this  vacancy  in 
the  new  term  was  created,  and  it  not  being  legally 
filled  left  him  in  office  imtil  a  legally  elected  successor 
qualified.'' 

In  the  case  you  mention  no  legally  elected  successor 
has  qualified,  and  until  such  is  done,  the  present  incumbents 
will  hold  over,  and  there  being  no  vacancy  the  Governor 
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is  without  authority  to  order  an  election  for  tiie  purpose 
of  electing  their  successors. 

I  trust  I  have  made  myself  sufficiently  clear. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


THE   SENATE,  AND  NOT  THE  COURTS,  IS   THE 

JUDGE  OF  WHO  IS  ITS  PROPER 
PRESIDING  OFFICER. 

May  22, 1911. 
Hon.  Geo.  W.  Donaghey,  Governor, 

State  Capitol  Building; 

Little  Rock,  Ark. 
Dear  Sir: 

Repljring  to  your  verbal  request  made  this  morning, 
that  I,  as  Attorney  General,  institute  in  the  name  of  the 
State  quo  warranto  proceedings  to  prevent  Hon.  H.  K. 
Toney  from  presiding  over  the  Senate  during  the  extra- 
ordinary session  of  the  Thirty-eighth  General  Assembly: 

I  beg  to  state  that  I  have  made  such  investigation  of 
the  law  in  this  matter  as  I  could  during  the  brief  time  that  I 
have  had  it  under  consideration,  and  I  submit  to  you  my 
conclusions  in  the  matter  this  afternoon,  as  I  promised  you 
I  would  do. 

Section  5983,  Kirby'a  Digest,  provides  that  whenever  a 
person  usurps  an  office  to  which  he  is  not  entitled  by  law  an 
action  may  be  instituted  against  him  either  by  the  State  or 
the  party  entitled  to  the  office  to  prevent  the  usurper  from 
exercising  the  office. 

As  stated  to  you  this  morning,  if  Senator  Toney  is  a 
usurper,  Senator  Rodgers  has  a  right  to  institute  proceedings 
to  prevent  the  usurpation,  and  such  suit  may  be  prosecuted 
by  him  without  the  aid  of  the  State;  and  I  have  previously 
declined  to  bring  suits  for  usurpation  of  an  office,  where 
there  was  a  party  legally  entitled  to  bring  such  suits.    Fur- 
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thermore,  I  do  not  think  that  the  courts  have  a  right  to  say 
to  the  Senate  who  should  be  its  presiding  officer. 

Article  5,  section  10,  Constitution,  provides  that  each 
house  shall  appoint  its  own  officers,  and  shall  be  the  sole 
judge  of  the  qualifications,  returns  and  election  of  its  own 
members. 

I  am  informed  that  when  the  Senate  convened  today  at 
noon,  it  adopted  a  resolution  appointing  as  officers  of  the 
extraordinary  session  those  who  served  at  the  regular 
session.  If  the  Senate  has  the  right  to  appoint  its  own  offi- 
cers, and  has  appointed  Hon.  H.  K.  Toney  as  president  of 
the  extraordinary  session,  I  do  not  think  the  judicial  depart- 
ment of  the  Government  could  interfere  with  this  constitu- 
tional right  of  the  legislative  demartment. 

In  the  case  of  State  v.  Morrill,  16  Ark.  390,  the  Supreme 
Court  in  discussing  the  right  of  the  Legislature  to  abridge 
the  power  of  the  courts  to  punish  persons  for  contempt,  said 
that  if  the  Legislature  could  exercise  this  authority,  it  might 
encroach  upon  both  the  judicial  and  executive  departments, 
and  draw  to  itself  all  the  powers  of  Government;  and  thereby 
destroy  that  admirable  system  of  checks  and  balances  to 
be  foimd  in  the  organic  framework  of  both  the  Federal  and 
State  Constitutions,  and  a  favorite  theory  in  the  govern- 
ments of  the  American  people.  If  any  encroachment  upon 
the  judicial  and  executive  departments  might  destroy  the 
checks  and  balances  of  government,  would  not  similar 
encroachments  upon  the  legislative  department  by  the 
other  two  departments  have  the  same  effect? 

In  case  of  Vaughn  v.  Harp,  49  Ark.  161,  the  court  in 
discussing  an  act  of  the  General  Assembly  requiring  the 
decisions  of  the  coiui;  to  be  in  writing,  said  : 

"If  the  power  of  the  Legislature  to  prescribe  the 
mode  and  manner  in  which  the  judiciary  shall  discharge 
their  official  duties  be  once  recognized,  there  will  be 
no  limit  to  the  dependence  of  the  latter.  The  truth 
is,  no  such  power  can  exist  in  the  legislative  department, 
or  be  sanctioned  by  any  court  which  has  the  least 
respect  for  its  own  dignity  and  independence." 
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If  the  converse  of  this  proposition  is  true,  then  either 
branch  of  the  legislative  department  that  has  any  respect 
for  its  own  dignity  and  independence,  would  not  permit  a 
court  to  select  its  presiding  officer. 

In  the  case  of  Claugh  v.  Curtis,  134  U.  S.  871,  the  Su- 
preme Court  of  the  United  States,  quoting  from  the  opinion 
in  the  Sinking  Fund  Cases,  said: 

"One  branch  of  the  government  can  not  encroach 
on  the  domain  of  another  without  danger.  The  safety 
of  our  institutions  depends  in  no  small  degree  on  a 
strict  observance  of  this  salutary  rule/' 

This  case  of  Clatigh  v.  Curtis,  gives  quite  an  interesting 
discussion  upon  the  power  of  the  courts  to  determine  whether 
I)articular  bodies  assuming  to  exercise  legislative  functions 
constitute  a  lawful  legislative  assembly. 

Believing  as  I  do  that  the  Senate,  and  not  the  courts, 
has  the  right  to  determine  who  shall  preside  over  it  during 
this  extraordinary  session,  and  as  the  Senate  has  determined 
that  matter  by  selecting  Hon.  H.  K.  Toney  as  its  presiding 
officer,  I  must  respectfully  decline  to  bring  proceedings 
against  him  to  prevent  him  from  exercising  the  authority 
conferred  upon  him  by  the  Senate. 

I  regret  that  I  can  not  conciir  with  you  in  your  views 
upon  this  matter,  because  it  is  my  pleasure  to  comply  with 
any  request  of  your  excellency,  whenever  I  can  consistently 
do  so. 

I  ain,  with  great  respect. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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TAXES— THE    GOVERNOR    HAS    AUTHORITY    TO 
EXTEND  THE  TIJME  OF  PAYMENT. 

April  3,  1912. 
Hon.  Geo.  W.  Donaghey, 

Governor  of  the  State  of  Arkansas, 

Little  Rock,  Ark. 
Dear  Sir: 

I  acknowledge  receipt  of  your  communication  of  the 
2d  inst.,  with  a  letter  enclosed  from  Hon.  R.  F.  Milwee, 
sheriff  and  tax  collector  of  Monroe  county. 

You  ask  for  an  opinion  from  this  department  as  to 
whether  the  Governor  has  the  right  to  issue  a  proclamation 
extending  the  time  for  the  payment  of  taxes,  as  per  Judge 
Milwee's  letter,  the  extension  being  desired  for  ninety  days 
on  accoimt  of  the  destruction  of  property  by  the  recent 
disastrous  cyclone  at  Brinkley  and  the  surrounding  country. 

I  have  the  honor  to  reply  that  I  think  your  excellency 
has  the  right  to  issue  the  proclamation  as  requested,  under 
the  circumstances.  I  do  not  find  any  special  statute 
authorizing  the  Governor  to  give  the  relief  requested,  but 
under  the  general  constitutional  authority  of  the  chief 
executive  to  remit  penalties  and  forfeitures,  I  think  you 
would  have  the  right  to  issue  a  proclamation  extending 
the  time  allowed  for  the  payment  of  taxes  in  the  storm- 
stricken  district,  and  remitting  in  advance  all  penalties  that 
may  accrue  by  reason  of  the  taxes  not  being  paid  within 
the  time  now  prescribed  by  law,  but  which  shall  be  paid 
within  the  time  fixed  by  your  excellency. 

I  do  not  think  that  in  an  emergency  like  this  any 
technical  construction  of  the  law  should  prevent  the  exercise 
of  such  authority,  especially  when  it  would  grant  the  relief 
to  which  these  people  are  entitled,  and  by  which  no  one 
would  lose  any  revenue. 
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The  State  certainly  can  well  afford,  under  the  circum- 
stances, to  give  these  people,  who  have  lost  so  much,  ninety 
days  of  grace  to  pay  tiieir  taxes. 

I  am».  with  great  respect, 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


OPINIONS 

TO  THE 

SECRETARY  OF  STATE 
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FRANCHISE  TAX— THE  RIGHT  TO  EXERCISE 

CORPORATE  FUNCTIONS  IS  SUBJECT  TO 
THE  TAX  WHETHER  THAT  RIGHT 

IS  EXERCISED  OR  NOT. 

July  5, 1909. 
Hon.  O.  C.  Ludwig, 

Secretary  of  State, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  this  date  in 
which  you  enclose  letters  from  several  corporations.  Each 
of  these  letters,  in  substance,  ask  if  a  corporation  that  has 
been  legally  authorized  to  do  business  in  Arkansas,  but 
is  not  doing  any  business,  would  be  required  to  pay  the 
franchise  tax,  and  you  ask  for  my  opinion  upon  this  matter. 

I  have  the  honor  to  reply  that  the  first  section  of  the 
Franchise  Act  reads  as  follows: 

"Each  and  every  corporation,  either  domestic 
or  foreign,  organized  under  the  laws  of  this  State,  or 
any  other  State,  and  doing  business  in  this  State,  i^all 
pay  to  the  Secretary  of  State  the  following  franchise 
tax:"    ♦    ♦    ♦ 

I  am  of  the  opinion  that  when  a  corporation  is  legally 
authorized  to  do  business  in  this  State,  that  it  is  liable  for 
the  annual  franchise  tax,  although  it  may  do  nothing  but 
legally  exist.  This  is  an  annual  tax  enacted  for  the  privilege 
of  exercising  the  franchise  of  a  corporation,  and  if  the 
corporation  enjoys  the  right  to  do  business  as  such,  it  would 

be  liable.  ^_  ^..,....^_...«_««« 

I  do  not  think  the  words  "doing  business,'*  as  used  in 
this  statute,  should  receive  the  same  interpretation  that  has 
frequently  been. placed  upon  the  words  "doing  btisiness*' 
in  statutes  providing  that  before  any  foreign  corporation 
can  do  business  in  this  State,  it  must  comply  with  certain 
laws. 
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Therefore,  I  advise  you  to  demand  the  franchise  tax 
of  all  corporations  that  have  a  right  to  do  businesB  in  this 
State. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorn^  G«ieral. 


THE  NAMES  OF  ALL  CANDIDATES  MUST  BE 

CERTIFIED  TO  THE  COUNTY  ELECTION 

BOARDS  NOT  LATER  THAN  EIGHTEEN 

DAYS  BEFORE  THE  GENERAL 

ELECTION. 

August  15,  1910. 
Hon.  0.  C.  Ludwig, 

Secretary  of  State, 

Little  Rock,  Ark. 
Dear  Sir: 

I  have  the  honor  herewith  to  comply  with  your  verbal 
request  for  an  opinion  from  this  department  on  thefollo^ving 
question:  When  is  the  Secretaiy  of  State  required  to 
certify  to  the  various  county  election  commissioners  the 
names  of  all  candidates  to  be  voted  for  in  a  general  election? 

Section  2780,  Kirby's  Digest,  requires  all  candidates 
for  State  and  district  offices  to  file  with  the  Secretary  of 
State,  their  certificates  of  nomination  not  more  than  sixty 
days,  and  not  less  than  twenty  days  before  the  general 
election. 

Section  2782,  Kirby*8  Digest,  requires  the  Secretary 
of  State  to  certify  their  names  to  the  county  election  com- 
missioners not  later  than  eighteen  days  before  the  election. 
From  this  section,  it  is  manifast  that  the  certificate  required 
from  the  Secretary  of  State  must  be  filed  not  less  than 
eighteen  days  before  the  election. 

Section  2780,  Kirby's  Digest,  just  cited,  gives  the  can- 
didates until  twenty  days  before  tiie  general  election  before 
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they  are  required  to  file  their  certificates  of  nomination* 
This  is  just  two  days  less  time  than  that  given  the  Secretary 
of  State  in  which  to  certify  the  nominations  to  the  various 
county  election  commissioners.  Of  course,  the  Secretary 
of  State  can  not  certify  any  nominations  more  than  sixty 
sixty  days  before  the  election,  because  under  the  law  no 
valid  certificate  of  the  nomination  could  be  filed  more  than 
sixty  days  before  the  election. 

The  question  now  is,  whether  or  not  the  Secretary  of 
State  could  certify  a  nomination  at  any  time  between  sixty 
days  before  the  election,  and  eighteen  days  before  the 
election,  which  is  made  the  last  day  for  the  legal  filing  of 
his  certificate. 

You  will  note  that  the  statute  uses  the  language  "'not 
less  than  eighteen  days."  In  section  2780,  Kirby's  Dige^, 
which  we  have  just  cited,  the  Legislature  uses  this  language: 
'^ot  more  than  sixty  days,  and  not  less  than  twenty  days." 

You  will  see  in  that  section  a  limitation  is  placed  upon 
the  time  in  which  the  certificates  can  be  filed.  In  the  other 
section  (2782,  K.  D.),  no  limitation  is  placed  upon  the 
time  in  which  the  Secretary  of  State  can  file  his  certificate, 
except,  of  course,  he-  could  not  certify  a  nomination  until 
the  certificate  of  nomination  had  been  filed  with  him;  nor 
could  he  do  so  later  than  eighteen  days  before  the  election. 

It  is  my  opinion  that  it  is  the  duty  of  the  Secretary 
of  State  to  certify  the  names  of  the  various  candidates  not 
later  than  eighteen  days  before  the  election,  and  I  think 
he  could  lawfully  do  this  at  any  time  after  the  proper  cer- 
tificate of  nomination  has  been  filed  with  him. 

Of  course,  convenience,  and  a  general  amoimt  of 
system  would  rather  indicate  that  the  better  plan  would  be 
to  wsdt  imtil  the  time  for  filing  certificates  of  nomination 
had  expired.  That  is,  until  twenty  days  before  the  election. 
After  that  time  all  nominations  could  then  be  certified  to 
the  proper  coimty  authorities,  but  as  stated  before,  I  am 
of  the  opinion  that  this  is  not  required,  and  that  the  Secre- 
tary of  State  has  the  authority  to  certify  the  nomination 
at  any  time  after  the  nominee  has  filed  the  certificate  with 
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him,  not  later,  of  course,  than  the  eifi^teen  days  before  the 
election. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


FEES  REQUIRED  TO  BE  PAID  BY  FOREIGN 

INSURANCE  COMPANIES  UPON  THE  FILING  OF  A 

COPY  OF  ITS  ARTICLES  OF  INCORPORATION. 

April  1,  1911. 
Hon.  Earle  W.  Hodges, 

Secretary  of  State, 

State  Capitol. 
Dear  Sir: 

I  have  the  honor  to  reply  to  your  request  of  today 
asking  an  opinion  of  this  department  as  to  tiie  meaning  of 
section  11  of  Act.  No.  87,  of  the  Acts  of  the  Thirty-eighOiGeneral 
Assembly. 

I  understand,  from  a  conversation  had  with  you,  that 
an  insurance  company  organized  under  the  laws  of  Great 
Britain  seeks  to  file  a  certified  copy  of  its  articles  of  incorpo- 
ration with  you  and  you  are  in  doubt  as  to  the  proper  fees 
to  charge  said  company.  I  will  therefore  confine  my 
opinion  to  the  clause  in  section  11,  which,  in  my  opinion, 
prescribes  the  proper  fees  to  be  paid. 

The  clause  in  section  11  which  prescribes  the  proper 
fees  to  be  paid  by  a  British  company,  and  which  you  desire 
construed,  is  as  follows: 

^'Foreign  insurance  companies  organized  outside 
of  the  United  States,  shall  pay  the  same  fees  for  filing 
copies  of  its  articles  of  incorporation,  as  are  required 
by  the  State  in  which  their  principal  oflSce  in  the 
United  States  is  maintained." 

I  am  of  the  opinion  that  this  means  that  a  company 
organized  outside  of  the  United  States,  shall  pay  for  filing 
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a  copy  of  its  articles  of  incorporation  in  this  State,  the  same 
fees  such  company  would  be  required  to  pay  in  the  State 
wherein  it  maintains  its  principal  office  for  the  United 
States  and  for  business  transacted  therein.  That  is  to  say: 
If  the  British  company  maintains  its  principal  office  in  the 
United  States  in  the  State  of  Connecticut  and  desires  to 
transact  business  in  the  State  of  Arkansas,  it  should  pay  to 
the  State  of  Arkansas,  for  the  filing  of  its  articles  of  in- 
corporation, the  same  fees  as  are  required  of  it  by  the  State 
of  Connecticut. 

I  trust  that  I  have  made  myself  clear  in  the  premises. 

Yours  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  Greneral. 


MOTOR  VEHICLE  TAX— PAYABLE  TO  GENERAL 

REVENUE  FUND. 

November  27,  1911. 
Hon.  Earle  W.  Hodges, 

Secretary  of  State, 

Little  Rock,  Ark. 
Dear  Sir: 

I  have  the  honor  to  reply  to  your  favor  of  even  date 
herewith  regarding  the  disposition  of  the  funds  collected 
by  you  pursuant  to  Act  134,  Acta  of  1911,  which  provides 
for  the  payment  of  an  annual  registration  fee  of  $6.00  by 
tiie  owners  of  motor  vehicles. 

I  am  of  the  opinion  that  it  is  your  duty  to  pay  all  money 
collected  pursuant  to  this  act  to  the  State  Treasurer,  and 
that  it  should  be  by  the  State  Treasurer  credited  to  the 
general  revenue  fund.  I  understand  that  all  money  paid 
to  the  State  is  properly  credited  to  the  general  revenue  fund 
unless  it  is  expressly  provided  that  said  money  should  be 
placed  to  tiie  credit  of  some  special  fund. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


1 
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INITIATIVE  AND  REFERENDUM.    RIGHT  TO 

INITIATE  A  LOCAL  ACT  FOR  DALLAS 

COUNTY  DENIED. 

Little  Rock,  Ark.,  April  4, 1912. 
Hon.  Earle  W.  Hodges, 
Secretary  of  State, 
Dear  Sir: 

I  am  in  receipt  of  your  communication  stating  that  there 
has  been  filed  a  petition  for  the  purpose  of  initiating  an  act 
"To  remove  the  county  seat  of  Dallas  county  from  Fordyce 
to  Princeton."  You  ask  me  whether  you  have  authority 
under  the  recent  amendment  to  the  Constitution  and  the 
enabling  act  to  certify  to  the  election  commissioners  of 
Dallas  county  the  proposed  measure  to  be  voted  upo];i  at 
the  September  election. 

I  have  the  honor  to  r^ly  that  the  enabling  act  is  a 
legislative  construction  of  the  amendment  to  the  Constitu- 
tion, and  that  in  view  of  the  nimierous,  varied  conflicting 
views  as  to  what  power  the  people  may  exercise  under  the 
Initiative  and  Referendum  Amendment,  it  is  advisable 
for  the  Secretary  of  State,  the  Attorney  General,  and  others 
who  have  duties  to  discharge  in  connection  with  the  initiation 
and  reference  of  measures,  to  respect  the  provisions  of  the 
enabling  act  regardless  of  our  individual  opinions  in  the 
premises.  Part  of  section  3  of  the  enabling  act  reads  as 
follows: 

"Eight  per  cent  of  the  legal  voters  of  the  State 
may,  at  any  time  more  than  (our  months  before  any 
regular  election,  propose  an  amendment  to  the  Con- 
stitution of  the  State  or  any  measure  of  general  appli- 
cation to  the  State;  and  8  per  cent  of  the  legal 
voters  of  any  county,  or  of  any  city  or  incorporated 
town  may,  at  any  time  more  than  four  months  before 
any  regular  general  election,  propose  any  measure,  not 
inconsistent  with  the  general  laws  or  Constitution  of  the 
State,  applicable  only  to  such  county  or  municipality; 
provided,  this  act  shall  not  be  construed  to  allow  the 
initiation  of  any  measure  to  set  aside  or  revoke  any 
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three-mile  petition  order  made  by  any  of  the  county 
courts  of  this  State  prohibiting  the  sale  of  liquor  under 
sections  6128  to  6182  of  Kirby's  Digest,  or  local  option 
liquor  laws  providing  methods  of  determining  whether 
the  sale  of  intoxicating  liquors  shall  be  prohibited  in 
any  city,  coimty  or  township." 

.We  have  a  general  law  providing  the  manner  in  which 
coimty  seats  may  be  removed.  Therefore,  the  proposed 
act  for  Dallas  coimty  is  not  authorized  by  the  enabling  act, 
the  measure  being  in  conflict  with  the  general  law  upon 
this  question. 

I  presume  that  the  petitioners  will  apply  for  a  writ  of 
mandamtia  to  compel  you  to  certify  the  measure  to  be  voted 
upon,  and  the  courts  may  hold  l^at  the  provision  quoted 
fromf  the  enabling  act  is  an  unwarranted  limitation  upon 
the  power  that  the  people  reserved  to  themselves,  as  ex- 
pressed in  the  amenchnent  to  the  Constitution. 

This  opinion  is  in  accord  with  one  r^ntly  given  you 
upon  a  petition  filed  for  the  initiation  of  a  measure  authoriz- 
ing the  sale  of  whiskey  at  a  certain  place,  and  which  pro- 
posed measure  is  in  conflict  with  the  general  local  option 
laws  of  the  State. 

Yours  truly, 

HAL.  L.  NORWOOD, 

Attorney  Greneral. 


INITIATIVE  AND  REFERENDUM— NO  AUTHORITY 

FOR  THE  INITIATION  OF  A  LOCAL  ACT  TO 

THE  VOTERS  OF  A  SINGLE  COUNTY 

WHERE  SUCH  ACT  IS  CONTRARY 

TO  THE  GENERAL  LAW. 

May  1, 1912. 
Hon.  Earle  W.  Hodges, 
Secretary  of  State, 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  recent  date  in  whi^ 
you  state  that  there  has  been  filed  in  your  office  a  petit' 
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signed  by  a  number  of  the  electors  of  Clark  county  for  the 
initiation  of  an  act  placing  the  officials  of  Clark  county  upon 
salaries,  instead  of  being  paid  fees  as  they  are  now  paid 
under  the  general  law  of  tiie  State,  prescribing  the  fees  of 
county  officials. 

You  request  an  opinion  from  me  as  to  whether  the 
proposed  measure  is  in  conflict  with  the  general  laws  of  the 
State,  and  what  yoiir  action  should  be  in  the  matter. 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  the 
proposed  measure  is  inconsistent  and  in  conflict  with  the 
general  laws  of  the  State,  and  the  initiation  of  such  an  act 
would  be  in  conflict  with  section  3,  act.  2,  passed  at  the 
extraordinary  session  of  the  General  Assembly  of  1911. 

I  would  advise  you  to  decline  to  certify  the  measure 
to  the  election  conunissioners. 

I  return  to  you  the  copy  of  the  proposed  measure  that 
you  enclosed. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


INITIATIVE  AND  REFERENDUM— PETITIONS  FOR 

INITIATIVE  MUST  INCLUDE  A  FULL  TEXT 

OF  THE  PROPOSED  MEASURE. 

May  14,  1912. 
Hon.  Earle  W.  Hodges, 

Secretary  of  State, 
City. 
Dear  Sir; 

In  examining  the  several  petitions  for  the  initiation 
of  measures  submitted  to  me  by  you  for  the  purpose  of 
preparing  the  ballot  title,  I  find  tiiat  the  petitions  for  the 
initiation  of  a  measiire  for  the  organization  and  control  of 
banks,  trust  companies  and  savings  banks  does  not  comply 
with  the  amradment  to  the  Constitution  authorizing  ihe 
initiation  of  such  measure;^. 
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Section  1  of  Amendment  No.  10,  provides  that  every 
initiative  petition  shall  include  the  full  text  of  the  measure 
proposed.  I  understand  that  a  copy  of  the  full  text  of  the 
measure  was  filed  in  your  ofiice  at  the  time  the  petition  was 
filed,  but  it  is  my  opinion  that  this  is  not  even  a  substantial 
compliance  with  the  Constitution.  There  is  no  record 
proof  that  the  people  who  signed  the  petitions  had  an 
opportunity  to  read  the  full  measure  or  that  they  ever  saw 
an3rthing  but  the  title  of  the  measure.  I  have  no  doubt 
but  that  the  petitioners  did  have  an  opportxmity  to  read 
the  measure  but  we  can  not  afford  to  indulge  any  supposi- 
tions since  the  constitutional  amendment  positively  requires 
the  petitions  to  include  the  full  text  of  the  measure. 

In  view  of  the  fact  it  will  cost  the  people  of  the  State 
about  $15,000  to  publish  this  proposed  measure,  and  believ- 
ing that  it  has  not  been  properly  initiated,  I  would  advise 
you  to  decline  to  certify  it  out  for  publication  unless  com- 
pelled to  do  so  by  proper  proceedings.  If  those  who  think 
the  measure  has  been  properly  initiated  can  not  have  this 
question  decided  by  the  courts  before  the  time  arrives  for 
tiie  publication  of  the  measure,  I  would  suggest  that  they 
indemnify  you  against  any  cost  to  the  State  connected 
with  the  publication  in  the  event  that  it  should  be  held 
that  it  should  not  be  published,  and  if  you  are  so  indemnified, 
that  you  certify  the  measure  for  publication. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


INITIATIVE  AND  REFERENDUM— PETITION 
IS  "LEGALLY  INSUFFICIENT." 

May  27,  1912. 
Hon.  Earle  W.  Hodges, 
Secretary  of  State, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  asking  if  in 
my  opinion  the  petition  on  file  in  your  ofiice,  proposing  to 
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initiate  an  act  to  place  the  officials  of  Sebastian  county  on 
a  salary,  is  "legally  sufficient/'  and  whether  to  certify  it 
for  publication,  and  whether  to  certify  it  to  the  election 
commissioners  at  the  proper  time  to  be  placed  on  the  ballot. 
I  have  the  honor  to  reply  that  I  do  not  think  the  petition 
is  'legally  sufficient."  I  do  not  think  that  imder  Amend- 
ment No.  10,  and  the  enabling  act,  the  petitioners  have  a 
right  to  initiate  the  proposed  act. 

I  would  advise  you  to  certify  it  for  publication,  provided 
the  petitioners  will  indemnify  the  State  against  any  cost 
connected  with  the  publication,  provided  it  shall  be  at  any 
time  determined  that  it  should  not  have  been  published, 
and  also  with  the  understanding  that  by  certifying  it  out 
for  publication,  you  do  not  mean  to  indicate  that  you  will 
certify  it  out  to  be  voted  upon,  and  that  you  will  not  certify 
it  out  to  the  election  commissioners,  imless  required  to 
do  so  by  an  order  of  the  court. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


INITIATIVE    AND    REFERENDUM— ONLY    THREE 

AMENDMENTS  TO  THE  CONSTITUTION 

MAY  BE  SUBMITTED  AT  THE 

SAME  ELECTION. 

August  3,  1912. 
Hon.  Earle  W.  Hodges, 

Secretary  of  State, 
Dear  Sir: 

At  your  request,  I  have  examined  the  form  of  the  ballot 
to  be  used  in  the  next  general  election,  and  which  you  have 
submitted  to  me  for  an  opinion  as  to  its  legality 
as  to  form  and  substance. 

I  see  no  objection  to  the  form  of  the  ticket  you  have 
prepared,  and  I  think  the  idea  of  having  two  columns  upon 
the  ticket  is  a  good  one.  It  will  make  the  ticket  shorter 
and  it  will  be  convenient  for  the  voter  in  that  the  nominees 
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to  be  voted  upon  will  appear  in  one  column,  and  the  pro- 
posed measures  in  another. 

I  think  the  order  in  which  the  proposed  measures 
appear  upon  the  ballot  should  be  changed,  however.  I  am 
of  the  opinion  that  proposed  Amendments  Nos.  11  and  12, 
which  were  propsed  by  legislative  resolutions,  should  ap- 
pear first;  they  should  be  followed  by  Amendment  No.  13, 
which  was  proposed  by  the  initiative.  Then  should  come 
proposed  Act  No.  1,  which  is  to  be  submitted  by  virtue  of 
the  referendum;  then  should  follow  the  acts  proposed  by 
the  initiative,  and  niunbered  2,  3  and  4. 

I  note  that  you  have  included  proposed  Amendments 
Nos.  14  and  15,  each  of  which  were  proposed  by  the  initia- 
tive. As  stated  to  you  heretofore,  I  am  of  the  opinion 
that  neither  of  the  last  mentioned  amendments  can  be 
submitted  at  this  election,  for  the  reason  that  under  the 
Constitution  only  three  amendments  can  be  proposed,  at 
the  same  time.    See  Article  19,  section  22,  ConatUution. 

The  first  amendment  proposed  are  amendments  Nos. 
11  and  12,  proposed  by  legislative  resolution,  and  proposed 
Amendment  No.  13,  which  was  the  first  to  be  proposed  by 
the  initiative. 

I  am  of  the  opinion  that  only  three  can  be  submitted 
at  this  election,  and  that  therefore,  proposed  Amendments 
Nos.  14  and  15  should  not  appear  upon  the  official  ballot. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


AMENDMENT  No.  10  AND  ENABLING  ACT 

CONSTRUED. 

Hon.  Earle  W.  Hodges,  ^^^^  ^1'  19^2. 

Secretary  of  State, 

Little  Rock,  Ark. 
Dear  Sir: 

\f^      I  am  in  receipt  of  your  communication  in  which  you 
ask  that  since  the  Supreme  Court  in  the  cases  of  Hodges 
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V.  Dawdy  et  oZ,  has  held  that  Amendment  No.  10  does 
not  confer  the  authority  upon  the  people  of  municipalities 
and  counties  to  initiate  and  enact  laws,  and  did  not  decide 
whether  the  enabling  act  conferred  the  power  upon  mimici- 
palities  and  counties  to  initiate  and  enact  laws  not  incon- 
sistent with  the  general  laws  of  the  State,  whether  it  is  my 
opinion  that  the  enabling  act  does  confer  such  authority. 
I  have  the  honor  to  reply  that,  construing  the  enabling 
act  in  the  li^t  of  the  Constitution  and  the  recent  decision 
upon  the  amendment,  I  do  not  think  that  part  of  the  enabling 
act  attempting  to  provide  the  manner  of  initiating  laws 
by  counties  and  municipalities  is  valid. 

Under  Amendment  No.  10,  as  construed  by  the  Supreme 
Court,  the  legislative  powers  of  this  State  are  vested  in  the 
General  Assembly  and  the  people  of  the  whole  State,  and 
I  do  not  think  that  the  legislative  authority  of  the  State, 
as  vested,  can  b&  conferred  upon  the  people  of  counties. 

The  Constitution  provides  for  the  organization  of 
municipalities  and  the  granting  of  authority  to  such  munfci- 
palities  to  pass  measures  for  the  regulation  of  their  local 
affairs,  not  inconsistent  with  the  general  laws  of  the  State; 
and  the  General  Assembly,  or,  the  people  of  the  whole 
State,  mi^t  possess  the  power  to  confer  upon  people  of 
municipalities  the  authority  to  initiate  ordinances,  or^ 
exercise  the  referendum  upon  those  enacted  by  the  council. 
But  I  do  not  think  that  the  recent  enabling  act  should  be 
held  to  grant  such  authority,  because  it  is  entitled,  **An 
Act  to  provide  for  carrying  into  effect  the  Initiative  and  Refer- 
endum powers  reserved  by  the  people  in  Amendment  No.  10, 
to  the  Constitution  of  the  State  of  Arkansas  on  general^  county 
and  municipal  legislation,  etc" 

It  was  clearly  the  intention  of  the  Legislature  to  provide 
the  manner  of  putting  into  effect  powers  that  it  tiiought 
had  been  conferred  upon  municipalities  by  the  adoption 
of  Amendment  No.  10.  It  was  not  the  intention  of  the 
Legislature  to  confer  any  new  or  additional  legislative 
power  upon  the  people  of  municipalities,  but  merely  to  pro- 
vide a  method  of  exercising  the  power  that  it  thought  the 
people  had  conferred. 
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That  part  of  the  enabling  act  in  reference  to  municipali- 
ties is  so  involved  with  that  part  in  reference  to  counties, 
which  I  think  is  unconstitutional,  that  even  if  the  enabling 
act  had  passed,  independently  of  any  constitutional  amend- 
ment, I  do  not  see  how  the  unconstitutional  part  of  the 
act  could  be  separated  and  eliminated  from  the  constitu- 
tional part,  or,  how  it  could  be  determined  that  the  Legis- 
lature would  have  passed  the  act,  if  parts  of  it  had  been 
eliminated. 

I  would,  therefore,  advise  you  not  to  certify  out  any 
measures  to  be  voted  upon  at  any  election,  except  upon  a 
petition  signed  by  8  per  cent  of  the  qualified  electors  of 
the  whole  State. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


CHANCELLORS— WHEN  TERM  OF  OFFICE  BEGINS. 

October  28, 1912. 

Hon.  Earle  W.  Hodges, 
Secretary  of  State, 

Little  Rock,  Ark. 

Dear  Sir: 

I  am  in  receipt  of  your  commimicatlon  of  the  26th 

inst.,  as  follows: 

"*  •  *  The  act  of  April  27,  1908,  providing 
for  the  redistricting  of  the  State  and  for  additional 
chancellors,  among  other  things,  provides  in  section 
1288  for  the  appointment  of  chancellors  by  the  Governor, 
'who  shall  hold  office  until  the  1st  day  of  January, 
1907.'  The  following  section  of  the  Digest,  and  of 
the  same  act  of  the  Legislature  provides  for  the  election 
of  chancellors  at  the  general  State  election,  preceding 
the  first  day  of  January,  1907,  and  directs  tiiat  these 
officials  'shall  enter  upon  the  duties  of  the  office  on 
the  first  day  of  January,  1907,  and  shall  hold  the  same 
for  a  period  of  six  years.' 
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"I  construe  these  sections  of  the  statute  to  mean 
that  chancellors  who  were  appointed  as  above  noted, 
and  elected  and  qualified  as  directed  by  law,  their 
terms  of  office,  after  election,  beginning  on  January  1, 
1907,  are  entitled  to  hold  said  office  until  January 
1, 1913. 

''A  chancellor  whose  commission  is  dated  December 
31,  1906,  who  was  elected  and  qualified,  as  stated 
above,  has  raised  the  question,  as  the  gentleman  who  was 
elected  at  the  last  election  to  succeed  the  incumbent, 
has  ordered  his  conmiission  from  this  office.  The 
commission  was  sent  out  in  the  regular  manner,  as 
this  was  a  point  in  the  law  with  which  the  writer  was 
not  familiar.  It  might  be  added  that  there  are  also 
possibly  other  sections  that  he  is  not  on  speaking  terms 
with,  as  he  is  not  a  lawyer. 

"I  will  thank  you  for  your  opinion  on  these  matters, 
and  as  to  how  I  should  proceed,  if  it  is  necessary  to 
revoke  the  conmiission  dated  October  31,  of  this 
year.    *    *    *." 

I  have  the  honor  to  reply  that  I  think  your  construction 
of  the  law  mentioned  is  correct.  I  would  suggest  that 
you  request  the  return  of  the  conunission  that  you  have 
ab'eady  issued,  and  issue  one  bearing  date  December  31, 
1912. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


t 
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BOND  OF  INSURANCE,  COMPANY— TRUST 
COMPANY  MAY  BE  SURETY  THEREON. 

March  5,  1909. 
Hon.  John  R.  Jobe, 

Auditor,  City. 

Dear  Sir: 

In  reply  to  yours  of  the  3d  inst.,  which  is  as  follows: 

"Fire  and  life  insurance  companies  doing  business 
in  this  State  are  required  to  give  bond  to  the  State  of 
Arkansas  in  the  sum  of  $20,000.00,  to  be  approved  by 
the  Auditor  and  filed  in  this  office.  There  has  been 
presented  to  me  for  approval,  the  bond  of  the  Kansas 
City  Life  Insurance  Company,  with  the  Southern 
Trust  Company,  of  Little  Rock,  as  surety.  In  my  mind» 
it  is  questionable  whether  a  trust  company,  organized 
under  the  laws  of  this  State  is  competent  to  execute 
such  bond.  I  am  informed  that  the  charter  of  the 
Southern  Trust  Company  authorized  that  company 
to  make  all  kinds  of  bonds,  and  the  question  is,  whether 
the  law  gives  such  authority. 

''Your  opinion  upon  this  question  at  your  earliest 
conveniece  will  greatly  ablige. 

"Yours  very  truly,*' 

In  my  opinion,  your  inquiry  is  answered  by  section 
4840  of  Kirby's  Digest,  which  is  as  follows: 

"Not  less  than  two  of  the  sureties  on  the  bond 
provided  for  by  this  act  shall  be  residents  of  this  State, 
and  said  resident  bondsmen  shall  own  property  in  this 
State  subject  to  execution  equal  in  value  to  the  amount 
named  in  the  bond.  Provided  the  companies^  indi- 
viduals or  corporations  contemplated  by  this  act  may 
have  the  option  of  obtaining  the  bond  required  by  this 
act  of  guaranty  or  trust  companies  or  banks  located 
in  and  doing  business  in  this  State,  such  company 
or  bank  to  be  approved  by  the  Auditor  of  State." 
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This  section  is  directed  particularly  at  the  question 
of  the  persons  eligible  as  sureties  on  insiuance  bonds,  and 
I  think  would  control,  even  if  it  were  in  conflict  with  section 
4885;  but  in  my  opiixion  it  is  not  in  conflict,  because  4386 
provides  that  before  any  guaranty  or  surety  company  may 
do  business  in  this  State,  it  must  deposit  securities  or  give 
bond  in  the  sum  of  $50,000.00.  And  in  my  opinion  this 
applies  solely  to  surety  companies,  and  I  take  it  that  a 
surety  company  is  one  who  makes  it  a  business  to  become 
the  surety  for  another  for  hire,  and  you  will  find  that  section 
4385  is  under  the  general  title  ''Guaranty  and  Surety 
Companies,''  thus  calling  attention  to  the  fact  that  sudi 
companies  should  not  do  business  without  the  securities 
being  deposited,  or  a  bond  being  made,  and  this  provision 
was  probably  prompted  by  the  reason  that  a  surety  company 
is  organized  to  do  a  suretyship  business  and  supposedly 
all  the  assets  it  has  is  the  money  which  is  received  from  the 
premiums,  while  the  idea  contained  in  section  4340  is  simply 
to  enable  the  insurance  company  to  give  a  good  and  sufiicient 
bond;  and  the  Legislature  thought  that  a  bank  or  trust 
compsiny,  if  approved  by  the  Auditor,  was  sufiicient  surety. 
And  it  reaily  appears  that  a  trust  company  or  a  bank  would 
be  boimd  upon  the  bond  of  an  insurance  company  whether 
it  was  authorized  by  its  charter  to  make  bonds  or  not, 
and  since  this  section,  4340,  specifically  points  out  who 
may  become  sureties  on  insurance  bonds,  it  is  controlling, 
the  rule  of  interpretation  being  that  legislation  on  a  par- 
ticular subject  controls,  and  that  general  legislation  on  the 
same  subject  gives  way  to  the  special  or  particular  act. 
''It  follows  that  where  an  act  in  one  set  of  provisions  gives 
specific  and  precise  direction  to  do  a  particular  thing,  and 
in  another  set  prohibits  in  general  terms  the  doing  of  that, 
which,  in  the  broad  sense  of  the  words  used  in  the  latter 
would  cover  the  particular  act  authorized  by  the  former, 
the  more  general  provisions  can  not  be  deemed  to  include 
the  matters  embraced  in  the  more  specific  one.''  Endlich 
on  Interpretation  of  Statutes,  section  399. 

But  I  do  not  find  that  there  is  any  conflict  because  the 
sections  treat  different  things;  4385  has  reference  solely  to 
insurance  companies;  4340  deals  solely  with  the  question 
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of  who  iday  be  sureties  on  insurance  company  bonds,  and 
the  first  one  mentioned  following  the  proviso  is  guaranty,. 
Now,  before  a  guaranty  company  could  become  a  surety 
it  would  have  to  be  authorized  to  do  business  as  a  guaranty 
company,  and  if  it  was  so  authorized,  it  would  be  a  lawful 
surety.  The  next  named  is  "trust''  companies.  If  trust 
companies  are  authorized  to  do  a  trust  company  business, 
they  would  be  competent  sureties.  The  next  used  is 
''banks;''  so,  if  a  corporation  is  organized  to  do  a  banking 
business  in  this  State,  it  would  be  a  lawful  surety,  and  this 
would  without  regard  to  whether  trust  companies  or  banks 
were  chartered  to  make  bonds,  because  this  section  within 
itself  authorizes  them  to  become  sureties  on  insurance 
companies'  bonds.  The  only  requirement  as  to  their  power 
or  authority  to  become  sudi  surety  is  that  they  must  be 
approved  by  the  Auditor. 

It  is  my  opinion,  therefore,  under'  the  law  that  the 
Southern  Trust  Company  may  become  a  surety  for  the 
Kansas  City  Life  Insurance  Company,  and  the  purpose  for 
which  the  trust  company  is  incorporated,  as  above  set  out, 
is  not  material  so  long  as  it  is  in  reality  a  trust  company, 
and  as  to  this  point,  our  court  has  many  times  held  that  a 
corporation  is  estopped  to  plead  its  want  of  power. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


SALARY  OF  JOURNAL  CLERK  CAN  NOT  BE 
INCREASED  BY  RESOLUTION   OF  THE    SENATE. 

May  5,  1909. 
Hon.  John  R.  Jobe, 

Auditor  State  of  Arkansas, 

City. 

Dear  Sir: 

I  am  just  in  receipt  of  your  communication  of  the  5th 
inst.,  which  is  as  follows: 
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''On  the  3d  inst.  the  Seante  adopted  the  following 
resolution: 

*"Wherea8,  The  assistant  journal  clerk  of  the 
Senate  only  receives  $4.00  per  day;  and 

"  'Whereas,  His  duties  are  more  arduous  than  the 
duties  of  some  clerks  who  receive  $6.00  per  day.  There- 
fore, be  it 

"  'Resohed,  That  the  Secretary  of  the  Senate  be 
instructed  to  draw  his  warrant  in  favor  of  said  assistant 
journal  clerk  for  an  additional  one  dollar  per  day  for 
his  said  services/ 

"The  position  of  assistant  journal  clerk  was 
created  by  act  of  the  General  Assembly  of  1905,  and  the 
salary  fixed  at  $4.00  per  day. 

"Section  26,  article  5,  of  the  Constitution  provides 
that  'No  extra  compensation  shall  be  made  to  any 
officer,  agent,  employee  or  contractor  after  the  service 
shall  have  been  rendered  on  the  contract  made,  etc.' 

"These  facts  considered,  kindly  advise  me  if,  in 
your  opinion,  I  am  authorized  under  the  law  to  draw 
a  warrant  in  favor  of  the  assistant  journal  clerk  for 
the  additional  one  dollar  per  day,  in  accordance  with 
the  resolution  quoted? 

*An  early  reply  will  greatly  oblige." 


it 


I  beg  to  reply  that  it  appears  that  the  resolution  for 
the  extra  compensation  is  not  only  invalid  because  it  is 
in  conflict  with  the  section  of  the  Constitution  quoted  by 
you,  but  for  the  further  reason  that  the  compensation  having 
been  fixed  by  an  act  of  the  Legislature  could  not  be  changed 
merely  by  resolution  of  the  Senate. 

I  regret  that  an  act  was  not  passed  at  the  beginning  of 
the  session  fixing  the  compensation  of  the  assistant  journal 
clerk  at  $5.00  per  day,  as  I  am  satisfied  he  has  earned  that 
amount. 

Respectfully, 

HAL  L.  NORWOOD, 

Attorney  General. 
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DOMESTIC  INSURANCE  COMPANY— AMOUNT  OF 
SUBSCRIBED  AND  PAID-UP  STOCK  REQUIRED. 

June  12,  1909. 
Hon.  John   R.   Jobe, 

Auditor  of  State,  - 

Little  Rock,  Ark. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  10th 
Inst.,  which  is  as  follows: 

"The  Atlas  Insurance  Company,  recently  incor- 
porated, and  located  at  Ola,  Ark.,  according  to  a 
statement  furnished  this  office  has  subscribed  a  capital 
stock  of  $103,100.00,  of  which  $66,640.00  has  been 
paid  in.  Of  the  twenty-eight  subscribers  to  the  cap- 
ital stock,  six  have  paid  up  their  subscriptions  in  full, 
six  have  paid  in  part,  ranging  from  25  per  cent  to  90 
per  cent,  while  the  remaining  sixteen  subscribers 
have  paid  nothing. 

"Our  statute  provides  that  before  any  insurance 
company  shall  be  licensed  to  do  business  in  this  State 
it  shall  have  not  less  than  $100,000  subscribed  capital 
stock,  of  which  not  less  than  $60,000  shall  be  paid  in. 

"In  the  case  of  the  Atlas  Insurance  Company  in 
your  opinion,  has  the  spirit  and  intent  of  the  law  been 
complied  with  by  the  payment  of  about  56  per  cent 
of  the  subscribed  capital  stock  by  twelve  of  the  sug- 
scribers,  while  sixteen  others  have  psdd  nothing,  or, 
do  you  consider  that  the  law  requires  the  payment  of 
a  part  of  each  subscription?'' 

I  have  the  honor  to  reply  that  if  the  Atlas  Insurance 
Company  has  a  bona  fide  subscribed  capital  of  one  hundred 
thousand  ($100,000)  dollars,  and  fifty  thousand  ($50,000). 
dollars  of  that  amount  has  been  paid  up,  this  would  be  a 
sufficient  compliance  with  section  4335,  Kirby's  Digest. 
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I  do  not  think  that  the  fact  that  the  amount  that  has 
been  paid  up,  was  paid  by  only  a  part  of  the  subscribers 
would  make  any  difference.  All  the  State  is  interested  in 
IS  to  see  that  at  least  one  hundred  thousand  ($100,000)  dol- 
lars has  been  in  good  faith  subscribed,  and  that  one-half 
of  that  amount  has  been  paid  up.  Our  statute  does  not 
require  each  and  every  subscriber  to  pay  his  pro  rata  part. 

I  think  that  the  matter  of  who  has  paid  up  and  who 
has  not,  concerns  the  company  and  not  the  State. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ANTI-TRUST  LAW— A  CERTAIN  STATE  OF  FACTS 
FOUND  TO  BE  IN  VIOLATION  THEREOF. 

August  10, 1910. 
Hon.  John  R.  Jobe, 

State  Auditor  and  Insurance  Commissioner, 

Little  Rock,  Arkansas. 

Dear  Sir: 

I  have  the  honor  of  replying  to  your  favor  of  even 
date  herewith,  requesting  an  official  opinion  from  this 
department.    In  your  letter  you  say: 

''I  hand  you  herewith  a  letter  from  G.  L.  Meyers 
&  Co.,  general  insurance  agents,  of  Memphis  Tezm., 
with  schedule  of  rates  which  they  propose  to  furnish 
their  local  agents  for  their  information.  This  general 
agency  handles  the  follbwing  companies  in  this  State, 
towit:  Royal,  of  Liverpool,  Caledonian,  of  Edinburgh, 
Teutonia,  London  &  Lancashire,  Queen  and  Girard 
F.  &  M.,  of  Philadelphia.' 


yf 


You  desire  to  know  whether  or  not  the  action  con- 
templated by  G.  L.  Meyers  &  Co.  could  be  construed  as 
a  violation  of  our  anti-trust  laws. 
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I  beg  to  advise  you  that  from  the  letter  of  G.  L.  Meyers 
&  Co.,  and  the  ''rate-book''  which  they  have  enclosed  there- 
with, it  is  almost  impossible  to  render  an  opinion  upon  the 
question  asked  in  your  letter.  This  rate-book  might  be 
used  in  a  perfectly  lawful  manner  by  local  agents,  or  by 
general  agents,  and  then  again  it  might  be  used  in  such  a 
manner  as  to  amount  to  a  violation  of  our  anti-trust  laws. 
The  law,  as  you  know,  will  not  permit  a  subterfuge,  and  an 
evasion]  of  tiie  law  is  often  a  violation  thereof. 

From  the  information  conveyed  in  your  letter,  and 
its  enclosures,  together  with  certain  information  whi<di  the 
writer  received  from  a  representative  of  the  G.  L.  Meyers 
Insurance  Company  a  few  days  ago,  I  understood  the  facts 
to  be  briefly,  about  as  follows: 

G.  L.  Meyers  &  Co.  are  general  insurance  agents.  They 
represent  six  insurance  companies  doing  business  in  the 
State  of  Arkansas.  They  have  at  various  points  throughout 
the  State  of  Arkansas  local  agents  appointed  by  G.  L. 
Meyers  &  Co.,  and  conducting  an  insurance  business  for 
the  various  companies  represented  by  that  general  agency. 
Those  local  agents  represent,  in  a  local  capacity;  the  insur- 
ance companies  named  in  your  letter,  except  that  they 
transact  all  of  their  business  through  the  general  agency 
of  G.  L.  Meyers  &  Co.  If  I  understand  the  situation  cor- 
rectly, their  status  is  the  status  of  a  subagent. 

Now,  as  I  am  informed,  G.  L.  Meyers  &  Co.  have  the 
right,  under  their  contracts  with  the  various  insurance 
companies  they  represent,  to  fix  or  name  the  rate  to  be 
chai^^ed  for  the  business  written.  That  is  to  say,  the  con- 
tract between  G.  L.  Meyers  &  Co.  and  the  various  insurance 
companies  represented  by  them,  delegates  to  G.  L.  Meyers 
&  Co.  the  authority  to  name  the  rate  at  which  the  buisness 
shall  be  written.  The  rate,  however,  which  they  name 
themselves  or  through  their  subagents  (local  agents)  is 
subject  to  ratification  by  the  insurance  companies  whose 
policies  are  issued.-  We,  therefore,  see  that  G.  L.  Meyers 
&  Co.,  as  agents,  have  the  authority  to  name  therate.  This 
authority  they  exercise  as  an  agent,  and  not  as  a  principal. 
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In  the  "rate-book"  which  they  have  prepared,  they 
have  undertaken  to  exercise  the  authority  delegated  to  them, 
and  have  named  certain  rates  to  be  charged  certain  classes 
of  risks.  This  ''rate-book"  is  sent  to  each  local  agent* 
Now,  this  local  agent,  acting  under  the  appointment  of 
G.  L.  Meyers  &  Co.,  is  also  the  agent  of  the  two,  three,  or, 
perhaps  all  six  of  the  companies  represented  by  G.  L.  Meyers 
&  Co.  in  this  State. 

Now,  to  the  point:  If  G.  L.  Meyers  &  Co.  instruct 
their  subagents  (local  agents)  to  use  the  rate  named  in  this 
book  in  charging  for  business  placed  with  any  of  these 
companies,  there  would  be  an  arrangement  whereby  the 
various  companies  represented  are  charging  the  same  rate. 

You  will  note  that  section  1  of  our  anti-4rust  act  pro- 
hibits any  "understanding,"  the  object  of  which  is  "to 
regulate  or  fix  *  *  *  the  price  of  premiums  to  be 
paid  for  insuring  property  against  loss  or  damage  by  fire,  etc." 

The  situation,  if  the  facts  have  been  correctly  stated, 
may  be  analyzed  as  follows: 

G.  L.  Meyers  &  Co.,  as  agents  of  the  Teutonia  Fire 
Insurance  Company,  having  authority  to  name  rates,  has 
an  understanding  with  G.  L.  Meyers  &  Co.,.  the  agent 
of  the  Queen  Insurance  Company,  whereby  the  same  rate 
is  named  by  each  company. 

Of  course,  it  goes  almost  without  saying  that  if  their 
is  any  arrangement,  direct  or  indirect,  with  the  com- 
panies represented  by  G.  L.  Meyers  &  Co.,  whereby  it  is 
understood  that  G.  L.  Meyers  &  Co.  are  to  transact  a  general 
insurance  business  in  the  manner  indicated,  there  would 
be  a  positive  violation  of  the  anti-trust  laws.  Nor  would 
there  have  to  be  an  express  contract  to  this  effect,  but  if 
the  same  might  reasonably  be  implied,  a  violation  of  the 
law  would  exist.  Nor  would  there  be  any  doubt  if  G.  L. 
Meyers  &  Co.,  as  agents  for  three  of  the  companies,  and 
John  Doe  &  Co.,  as  agents  for  the  other  three  companies, 
should  make  an  arangement  which  would  result  in  a  com- 
mon rate-book,  to  be  used  as  indicated  in  this  letter,  then 
such  arrangement  would  be  an  open  violation  of  the  anti- 
trust  law.    In  that  case  G.  L.  Meyers  &  Co.  and  John 


ATTORNEY  GENERAL  883 

Doe  &  Co.  would  only  be  acting  in  a  representative  capacity. 
That  is  to  say,  they  would  only  be  acting  as  agents.  G.  L. 
Meyers  &  Co.  being  agents  for  three  companies,  and  John 
Doie  &  Co.  as  agents  for  the  other  three  companies,  they 
agree  that  a  common  rate  book  will  be  used  by  all  six  of  the 
companies  represented  by  them.  In  that  case  we  certainly 
would  have  an  agreement  to  fix  and  regulate  the  price  of 
insurance  premiums.  Assuming  the  authority  of  both 
G.  L.  Meyers  &  Co.  and  John  Doe  &  Co.,  it  would  amount 
to  an  agreem^t  between  all  six  of  the  companies  repre- 
sented by  them. 

Why  could  not  such  a  situation  arise  where  all  the 
<x)mpanies  were  represented  by  one  general  agent?  In 
conducting  the  business  as  indicated,  G.  L.  Meyers  &  Co. 
would  be,  in  effect,  fixing  the  same  price  for  six  companies, 
and  I  think  this  a  violation  of  the  anti-trv3t  act.  To  con- 
strue the  act  differently,  would  be  to  eliminate  its  very 
spirit.  Upon  any  other  construction  of  the  act  all  of  the 
insurance  companies  in  Arkansas  could  delegate  to  one  firm 
the  authority  to  represent  them  in  the  matter  of  fixing 
rates.  This  firm  could  then  fix  the  rates  for  each  company 
at  the  same  figure,  and  it  would  not  be  a  violation  of  the  law. 

The  construction  we  have  placed  upon  this  act  may 
be  subject  to  the  criticism  that  it  is  very  technical,  but 
you  have  asked  this  department  for  its  judgment  upon  the 
meaning  of  the  law,  as  it  has  been  written. 

The  people  of  this  State  have  said  through  their  Legis- 
lature that  they  did  not  want  any  understanding  or  ar- 
rangement to  exist,  the  result  of  which  was  to  regulate  or 
fix  the  rates  to  be  charged  for  insurance  premiums  in  this 
State.  If  G.  L.  Meyers  &  Co.,  representing  six  concerns, 
can  fix  the  same  rate  for  six  insurance  companies,  they 
could  fix  the  same  rate  for  one  hundred  companies,  if 
they  represented  that  many,  and  the  object  and  intention 
of  the  lawmakers  would  thereby  amount  to  naught. 

If  we  have  a  correct  conception  of  the  facts  as  they 
exist,  and  as  set  forth  in  this  letter,  we  are  inclined  to  the 
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opinion  that  business  conducted  along  that  line  could  be 
construed  a  violation  of  the  antirtrust  law. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorn^  General. 


DEPUTIES— MUST    BE   ELECTORS— MINORS   CAN 

NOT  SERVE. 

September  28,  1909. 
Hon.  Jno.  R.  Jobe, 

Auditor  of  State, 

Little  Rock,  Ark. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  24th 
inst.,  which  is  as  follows: 

"  ♦  ♦  *  The  statutes  of  this  State  provide 
that  certain  State  officers  may  appoint  deputies,  whose 
appointment  shall  be  made  in  writing,  and  which 
deputies  shall  take  an  oath  to  be  endorsed  on  the  ^ 
letter  of  api)ointment,  etc.  The  qualifications  of  such 
deputy  are  not  defined  by  statute,  so  far  as  I  have  been 
able  to  ascertain. 

"Will  you  kindly  give  me  your  official  opinion 
as  to  whether  a  minor,  who  is  not  a  qualified  elector 
of  this  State,  can  lawfully  hold  the  i)osition  of  Deputy 
Auditor,  Deputy  Secretary  of  State,  etc?  If  your 
answer  to  this  question  is  the  negative,  would  the 
removal  of  disabilities  of  such  minor  by  a  court  of 
record  make  him  eligible  to  hold  the  position  of  deputy 
to  a  State  official? 

''An  opinion  upon  these  two  questions  at  your 

earliest  convienence  will  greatly  oblige.    *    *.    *  " 

I  will  answer  your  questions  in  the  order  in  which 

they  are  asked.    I  should  say  the  qualifications  of  a  deputy 

in  any  of  the  State  offices  are  those  of  a  qualified  elector. 


.'  *-M 
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Article  19,  of  section  3,  of  the  Constitution,  provides: 

"No  person  shall  be  elected  to  or  appointed  to 
fill  a  vacancy  in  any  office,  who  does  not  possess  the 
qualifications  of  an  elector." 

As  this  is  a  very  broad  provision,  and  covers  each 
and  every  office  in  the  State  Govfemment,  it  becomes  neces- 
sary to  ascertain  just  what  would  consitutute  an  office  within 
its  meaning. 

In  Vol.  19,  Am.  &  E.  Ency.  Law,  at  p.  382,  the  fol- 
lowing is  found: 

"The  term  'office'  implies  a  delegation  of  a  por- 
tion of  the  sovereign  power  to  and  possession  of  it 
by  the  person  filling  the  officer— a  public  office  being 
an  agency  for  the  State,  and  tne  person  whose  duty 
!t  is  to  perform  the  agency  being  a  public  officer.  The 
term  embraces  the  idea  of  tenure,  duration,  emolument 
and  duties,  and  has  respect  to  a  permanent  public 
trust  to  be  exercised  in  behalf  of  government,  and  not 
to  a  merely  transient,  occasional  or  incidental  employ- 
ment. A  person  in  the  service  of  the  Government 
who  derives  his  position  from  a  duly  and  legally  au- 
thorized election  or  appointment,  whose  duties  are  con- 
tinuous in  their  nature,  and  defined  by  rules  prescribed 
by  government  and  not  by  contract,  consisting  of  the 
exercise  of  important  public  powers,  trusts,  or  duties, 
as  a  part  of  the  regular  administration  of  the  gov- 
ernment, the  place  and  the  duties  remaining,  though 
the  incumbent  dies  or  is  changed  and  who  receives 
his  compensation  out  of  the  public  treasury,  is  a  public 
officer,  and  his  charge  or  employment  is  a  public  office, 
every  office  in  the  constitutional  meaning  of  the  term, 
implying  an  authority  to  exercise  some  portion  of  the 
sovereign  power,  either  in  making  or  executing  or 
administering  laws." 

It  will  be  seen  on  examining  the  several  sections  of 
the  statutes  which  provide  for  the  appointment  of  the 
deputies  you  mention,  that  each  of  them  is  required  to  take 
the  oath  of  office,  and  that  each  is  empowered  to  assist 
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his  chief  or  principal  officer  in  the  performance  of  his  duty, 
and  that  the  acts  of  each  shall  have  the  same  force  as  if 
done  by  the  principal. 

Considering  this  provision  in  the  authority  above 
cited,  and  the  cases  cited  in  support  thereof,  I  am  con- 
strained to  think  that  every  deputy  in  the  employment 
of  the  State  is  a  public  officer,  and  within  the  bounds  of 
section  S,  of  article  19  of  the  ConstitiUion  above  quoted. 

However,  the  United  States  Court  decided  in  TaUnU 
V.  U.  S.  10th  Circuit  Court  of  Appeals,  i26,  "that  a  clerkship 
in  the  treasury,  or  in  the  Attorney  General's  office,  is  an 
office  within  the  provision  that  no  person  shall  be  paid  the 
salaries  of  two  or  more  different  offices  on  account  of  having 
performed  the  duties  thereof." 

It  is  true  that  that  case  was  decided  on  a  different 
point,  but  the  court's  decision  that  the  clerks  mentioned 
were  officers,  will  necessarily  decide  the  question  under 
consideration. 

In  case  of  State  v.  Truesdale,  16  Nev.  S57,  the  Supreme 
Court  of  Nevada,  decided  "a  public  officer  is  an  agent  elected 
or  appointed  to  perform  certain  political  duties  in  the 
administration  of  the  Government." 

In  case  of  McCormick  v.  Thatcher,  8  Utah,  SOI,  the 
Supreme  Court  of  Utah  was  of  the  opinion  "that  a  public 
office  is  an  agency  of  the  State,  and  one  whose  duty  is  to 
perform  that  agency." 

"Within  the  term  State  or  district  officer,  are  included 
the  Governor,  Lieutenant  Governor,  the  heads  of  the  several 
executive  departments  at  the  capital,  and  their  chief  clerks: 
the  judges  of  the  Supreme  Court,  courts  of  appeal,  and  the 
district  courts,  district  attomejrs,  members  and  officers  of 
the  Senate  and  House  of  Representatives  and  all  other 
officers  who  derive  their  appointment  directly  from  State 
authority." 

{See  Penal  Code  Tex.,  1895,  article  11^7). 
{See  Penal  Code  Tex.,  1985,  article  26S). 

You  will  very  readily  see  from  the  above  authorities 
that  deputies  appointed  under  the  provisions  of  the  statute 
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of  public  officers,  and  in  obedience  to  the  Constitutional 
provision,  and  I  should  say  they  would  be  compelled  to 
possess  the  qualifications  of  electors,  as  provided  in  section 
1 ,  of  article  S,  above  quoted.  That  is,  they  shall  have  resided 
in  the  State  one  year,  be  males  and  over  the  age  of  twenty- 
one  years. 

In  answer  to  your  question  "would  the  removal  of  the 
disabilities  of  such  minor  by  a  court  of  record  make  him 
eligible  to  hold  the  position  of  deputy  to  the  State  Officers?" 
I  beg  leave  to  say  that  section  1S^9,  Kirby's  Digest,  specifies 
the  purpose  for  which  a  minor's  disabilities  may  be  removed. 
Holding  ofiice  is  not  one  of  those  purposes. 

For  that  reason,  I  should  say  that  a  minor  is  not  qual- 
ified to  act  as  such  deputy.  The  ConstitiUion  says  specific- 
ally that  a  qualified  elector  shall  be  twenty-one  years  of 
age,  and  as  I  regard  this  as  a  mandatory  provision,  I  do 
not  think  one  imder  that  age  would  be  entitled  to  vote  or 
hold  ofiice,  whether  his  disabilities  had  been  removed  or  not. 

Trusting  I  have  fully  answered  your  inquiries,  I  am, 

Yours  very  truly, 

.    C.  A.  CUNNINGHAM, 

Assistant  Attorney  General. 


RESOLUTION  OF  ONE  ODY  OF  LEGISLATURE 

CAN  NOT  ALTER  A  STATUTE, 

May  10>  1911. 
Hon.  Jno.  R.  Jobe, 

Auditor  of  State, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  inquiry  as  to  whether  a  resolu- 
tion passed  by  the  Senate  alone,  or  by  the  House  alone,  is 
sufficient  to  authorize  pa3nQient  to  be  made  to  officers, 
members  and  employees  of  either  branch  of  the  General 
Assembly  for  services  to  be  rendered  after  the  final  adjourn- 
ment of  the  General  Assembly. 
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I  beg  to  reply  that  I  do  not  think  such  a  resolution 
would  be  sufficient,  but  that  it  would  require  an  act  of  the 
Legislature,  or  a  concurrent  resolution. 

Sections  3746  and  3749,  Kirby's  Digest,  provide  that 
the  members  of  the  General  Assembly  and  its  officers  and 
employees,  shall  receive  pay  from  the  convening  of  the 
General  Assembly  until  the  final  adjoiimment  of  the  same. 
As  the  time  for  which  pa3anent  may  be  made  is  fixed  by  the 
statutes,  it  can  not  be  extended  by  a  resolution  adopted  by 
one  body  acting  independently  of  the  other. 

I  endorse  now,  as  I  did  two  years  ago,  a  lengthy  and 
well  prepared  opinion  upon  this  question,  by  Hon.  W.  F. 
Kirby,  when  he  was  Attorney  General,  the  opinion  having 
been  rendered  by  General  Kirby  to  Hon.  Avery  E.  Moore, 
Auditor  of  State,  on  June  10, 190.7.  A  copy  of  that  opinion 
is  on  file  in  your  office,  and  also  in  this  office. 

Yours  very  truly, 

HALL.  NORWOOD, 

Attorney  General. 


AGRICULTURAL  SCHOOLS— APPROPRIATION 

ACT  CONSTRUED, 

June  19, 1911. 
Hon.  Jno.  R.  Jobe, 

Auditor  of  State, 

City. 

Dear  Sir : 

I  am  in  receipt  of  your  communication  in  which  you 
ask  me  to  construe  section  6  of  the  appropriation  act  fcr 
the  State  Agricultural  Schools,  which  section  reads  as 
follows: 

"Section  6.  In  the  event  there  is  an  excess  appropriation 
for  any  one  item,  the  same  shall  go  into  a  contingent  fund 
to  meet  the  demands  of  any  other  fund." 

I  have  the  honor  to  reply,  that  after  the  purposes  have 
been  accomplished  that  are  mentioned  in  one  of  the  items 
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of  the  act,  any  unexpended  balance  may  be  used  to  cover 
expenses  in  connection  with  some  other  item  specified  in  the 
act.  The  unexpended  balance  for  one  item  can  not  be  used 
toward  the  payment  of  an  item  that  was  vetoed  by  the 
Govehior,  because  the  Vetoing  of  an  item  by  the  Governor 
leaves  the  matter  just  as  though  that  item  had  never  been 
in  the  bill.  In  other  words,  in  reading  the  bill  you  do  not 
see  that  item  at  all.  To  hold  otherwise  would  be  to  set  at 
naught  the  Governor's  veto. 

Since  section  6  is  in  violation  of  the  policy  of  this 
State  in  regard  to  appropriation  bills  as  it  existed  until  two 
years  ago,  if  not  in  violation  of  the  Constitution,  I  think  it 
should  be  strictly  construed.  For  years  we  have  had  a 
general  statute  to  the  effect  that  funds  appropriated  for  one 
item  could  not  be  used  for  any  other  purpose.  This  new 
practice  of  transferring  funds  from  one  item  to  another 
came  into  existence  two  years  ago  with  the  introduction 
of  the  State  Capitol  bill.  Since  then  it  has  been  incorporated 
in  the  agricultural  school  appropriation  bill,  and  one  or 
two  others. 

You  also  ask  what  particularity  should  be  observed 
by  a  board  in  issuing  vouchers.  Vouchers  drawn  by  any 
board  should  be  as  specific  as  the  vouchers  drawn  by  the 
heads  of  the  several  executive  departments  of  the  State. 

Yours  very  truly, 

•     HAL  L.  NORWOOD, 

Attorney  General. 


MUTUAL  INSURANCE  COMPANY  DISTINGUISHED 
FROM  MUTUAL  AID  ASSOCIATION. 

Little  Rock,  Ark.,  November  4, 1909. 
Hon.  Jno.  R.  Jobe, 

State  Auditor, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  recent  date, 
in  which  you  ask  the  following  questions: 


390  •      BIENNIAL  REPORT 

"*  *  *  1.  What  constitutes  a  mutual  aid 
organization,  and  in  what  particular  does  such  an 
organization  differ  from  mutual  insurance  companies 
mentioned  in  section  4348? 

"2.  Must  mutual  aid  societies  execute  and  file 
the  bond  provided  for  in  section  4348? 

''3.  Can  a  mutual  aid  society  of  another  State 
enter  this  State  for  the  transaction  of  an  insurance 
business  without  compl3ang  with  our  insurance  laws? 

*  «  ^  9f 

I  have  the  honor  to  reply  that  in  practice  there  is  a 
wide  difference  between  mutual  aid  societies  and  mutual 
insurance  companies.  The  mutual  insurance  companies 
undertake  to  pay  you  a  fixed  sum  in  consideration  of  a  pre- 
mium, usually  annual,  and  the  mutual  element  in  it  consists 
in  the  fact  that  the  person  holding  the  policy  is  entitled  to 
share  in  the  profits  of  the  association.  If  you  bring  suit 
upon  a  policy  of  such  a  company,  you  get  a  judgment  for 
the  amount  of  the  policy,  and  the  company  must  pay  this 
or  go  into  bankruptcy. 

Mutual  aid  societies,  on  the  other  hand,  only  undertake 
to  levy  an  assessment  to  pay  the  amount  of  the  losses. 
They  do  not  accumulate  a  fund  for  the  purpose,  like  the 
mutual  insurance  companies,  but  they  live  from  hand  to 
mouth,  levying  the  assessments  each  month  to  pay  for  the 
losses  of  the  previous  month,  and  the  beneficieries  are 
entitled  only  to  the  proceeds  of  the  assessment.  If  you 
bring  suit  against  one  of  them  upon  one  of  their  policies, 
you  simply  get  a  judgment  establishing  your  claim,  and 
directing  the  society  to  levy  an  assessment  upon  its  members 
to  pay  it,  and  all  that  you  recover  is  the  proceeds  of  this 
assessment. 

The  first  part  of  section  4348,  Kirby's  Digest,  which 
exempts  mutual  aid  societies  from  the  requirements  of  the 
insurance  laws  of  this  State,  was  passed  November  30, 1875, 
and  the  object  of  the  author  of  the  act,  as  shown  by  the 
preamble,  was  to  relieve  the  order  of  Patrons  of  Husbandry 
in  the  State  of  Arkansas  from  the  insurance  laws  of  the 
State,  but  the  act  was  made  general  and  applied  to  all 
mutual  aid  organizations. 
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On  March  26,  1887,  the  Legislature  amended  the  act 
of  1875.  Section  4348,  Kirby's  Digest,  is  the  act  of  1887  as 
amended  March  9,  1889,  which  amendment  only  required 
the  Auditor,  instead  of  the  Secretary  of  State,  to  approve 
the  bond  mentioned)  by  providing  that  all  mutual  insurance 
companies  of  life,  fire,  accident  or  otherwise,  should  give  a 
bond  as  provided  therein,  and  also  by  providing  that  societies 
and  fraternal  orders  meeting  in  regular  lodges,  etc.,  should 
not  come  within  the  provisions  of  the  insurance  laws  of 
the  State. 

If  the  Legislature  had  provided  in  some  independent 
act  for  mutual  insurance  companies  to  give  the  proper 
kind  of  a  bond,  there  would  have  been  no  confusion  as  to 
the  construction  of  the  law.  The  amendment  made  to  the 
act  of  1875  was  entirely  irrelevant,  when  we  consider  the 
distinction  between  the  mutual  aid  societies  and  mutual 
insurance  companies. 

The  bond  required  by  the  act  of  1887  was  such  a  bond 
as  should  be  filed  by  mutual  aid  societies,  provided  the 
Legislature  had  seen  proper  for  such  societies  to  make  bonds 

You  will  observe  that  the  bond  mentioned  shall  provide 
"for  the  prompt  payment  of  all  assessments  of  parties  or 
beneficiaries  entitled  thereto."  In  other  words  for  the 
faithful  paying  over  to  the  beneficiaries  of  what  comes  m 
when  the  hat  is  passed  around  among  the  members,  and  it 
may  have  been  that  the  author  of  the  act  used  the  words 
"mutual  insurance  company"  synonymously  with  "mutual 
aid  societies,"  but  when  the  words  "mutual  insurance 
company"  have  a  well-defined  meaning,  we  must  construe 
the  act  to  mean  what  it  says,  and  that,  therefore,  the  giving 
of  the  bond  does  not  apply  to  mutual  aid  societies,  but  only 
to  mutual  insurance  companies. 

I  am  of  the  opinion  that  there  is  no  statute  requiring 
an  organization  which  is  strictly  a  "mutual  aid  society," 
to  give  a  bond,  whether  organized  under  the  laws  of  this 
or  some  other  State. 

All  "mutual  insurance  companies"  must  give  bond, 
and  Act  192,  of  the  Acts  of  1905,  covers  the  entire  field  of 
"mutual  fire  insurance  companies. 


tf 
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I  inu^;ine,  that  with  the  exception  of  fraternal  orders, 
you  will  not  likely  find  any  organizations  undertaking  to 
do  any  kind  of  an  insurance  business  that  come  within  the 
term  ''mutual  aid  societies/'  You  will  also  bear  in  mind 
that  simply  because  an  organization  might  be  called  an  aid 
society,  would  not  exempt  it  from  the  requirements  of  our 
insurance  laws.  It  is  the  manner  of  doing  business,  and  not 
thib  name  by  which  they  are  called,  that  fixes  their  status 
under  the  law. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


APPROPRIATION  FOR  EXPENSES  GENERAL 
ASSEMBLY  CONSTRUED. 

January  19, 1911. 
Hon.  Jno.  R.  Jobe, 

State  Auditor* 

Little  Rock,  Ark. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  18th 
inst.,  whidi  is  as  follows: 

"*  ♦  *  Senate  Bill  No.  1  of  the  present  General 
Assembly,  which  has  just  passed  both  branches  of 
that  body,  appropriates  $200,000,  or  so  much  thereof 
as  n:iay  be  necessary,  ''to  pay  the  mileage,  per  diem  and 
contingent  expenses  of  the  members  of  the  General 
Assembly." 

The  language  of  this  act  raises  a  question  in  my 
mind  as  to  whether  I  am  authorized  by  its  provisions  to 
draw  warrants  on  the  treasurer  for  paying  the  per  diem 
of  clerks  and  other  employees  of  the  Legislature,  and 
for  the  contingent  expenses  of  the  body.  _^ 

Will  you  kindly  give  me  your  opinion  on  this  point 
at  your  earliest  convenience,  and  greatly  oblige.  ♦  *  ♦  /' 
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I  have  the  honor  to  reply  that  the  act  would  have 
probably  been  more  exact  if  the  words  '*of  the  members** 
had  followed  the  words  **per  diemf*  but  in  construing  a 
statute  the  intention  of  the  Legislature  should  prevail 
when  this  can  be  gathered  from  the  title  and  the  body  of  the 
law  itself.  Whenever  the  intention  of  the  Legislature  can 
be  dbcovered,  it  ought  to  be  followed  with  reason  and 
discretion,  although  such  discretion  nnay  be  contrary  to  the 
letter. 

29  Ark.  Rep.  864» 

27  Ark.  Rep.  422, 

82  Ark.  Rep.  466| 

34  Ark.  Rep.  263, 

36  Ark.  Rep.    66, 

48  Ark.  Rep.  808, 

87  Ark.  Rep.  496, 

40  Ark.  Rep.  431, 

48  Ark.  Rep.  807, 

66  Ark.  Rep.  621. 

I  find  from  an  examination  of  Act  No.  1,  that  the 
title  reads  as  follows : 

"A  BILL  for  an  Act  to  be  entitled  an  Act  appro- 
priating money  to  pay  the  mileage,  per  diem  and 
contingent  expenses  of  the  General  Assembly  of  the 
State  of  Arkansas." 

It  appears  to  me  to  be  perfectly  clear  that  it  was  the 
intention  of  the  General  Assembly  to  make  an  appropriation 
to  pay  the  mileage  and  per  diem  of  the  members  of  the 
General  Assembly,  and  the  contingent  expenses  of  the 
General  Assembly. 

The  legislators  are  presumed  to  know  the  law,  and  to 
only  make  such  appropriations  as  are  authorized.  It  would 
be  an  absurd  construction  to  hold  that  they  intended  to 
make  an  appropriation  to  cover  the  contingent  expenses 
of  the  individual  members  of  the  Legislature,  when  we  know 
that  was  not  the  intention. 
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It  is  my  opinion  that  you  are  authorized  under  the 
act  above  mentioned  to  draw  warrants  upon  the  Treasurer 
paying  the  per  diem  of  the  clerks  and  employees  of  the 
Legislature,  and  the  contingent  expenses  of  that  body. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


AMENDMENT  NO.  lO— WHEN  ACT  TAKES  EFFECT 
IN  THE  ABSENCE  OF  AN  EMERGENCY  CLAUSE, 
AN  ACT  DOES  NOT  TAKE  EFFECT  UNTIL 
NINETY  DAYS  AFTER  FINAL  ADJOURN- 
MENT, AND  NOT  THEN  IF  THE 
REFERENDUM  IS  ORDERED 
BY  THE  PEOPLE. 

February  28,  1911. 
Hon.  Jno.  R.  Jobe. 

State  Auditor, 

Little  Rock,  Ark. 
Dear  Sir:  . 

I  am  in  receipt  of  your  communication  of  recent  date, 
in  which  you  state  that  several  acts  have  been  passed  by 
the  present  General  Assembly  to  which  the  emergency 
clause  was  not  attached.  That  among  such  acts  is  one 
making  an  appropriation  to  cover  the  increase  in  the  salaries 
of  the  circuit  judges  of  the  State,  as  fixed  by  the  last  Gen- 
eral Assembly;  and  another  providing  for  four  additional 
stenographers  for  the  Supreme  Court,  and  making  an  appro- 
priation to  pay  their  salaries. 

You  wish  to  know  if  you  would  be  authorized  to  issue 
warrants  under  said  acts  until  ninety  (90)  days  after  the 
adjournment  of  the  General  Assembly.  In  other  words, 
if  an  act  to  which  the  emergency  clause  is  not  attached 
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becomes  effective  until  ninety  (90)  days  after  the  final 
adjournment  of  the  session. 

I  have  the  honor  to  reply  that  Amendment  No.  10 
provides  that  5  per  cent  of  the  legal  voters  may  exercise 
the  referendum  power  by  filing  a  petition  with  the  Secretary 
of  State  not  more  than  ninety  (90)  days  after  the  final 
adjournment  of  the  session  of  the  legislative  assembly 
which  passed  the  bill  on  which  the  referendum  is  demanded, 
except  as  to  laws  necessary  for  the  immediate  preservation 
of  the  public  peace,  health  or  safety. 

It  occurs  to  me  that  if  it  should  be  held  that  an  act 
is  in  full  force  and  effect  before  the  expiration  of  ninety 
(90)  days,  the  referendum  power  granted  to  the  people 
by  the  amendment,  would,  in  a  great  many  instances,  be  a 
nullity,  because  it  would  be  useless  for  the  people  to  invoke 
the  referendum  power  upon  an  act  making  an  appropriation, 
if  warrants  should  be  drawn  against  the  appropriation, 
and  money  paid  out  of  the  treasury,  before  the  question 
was  submitted  to  a  vote  of  the  people. 

I  am  confident  that  no  petition  will  be  filed  under 
the  referendum  power  upon  the  acts  mentioned,  but  it  is 
not  a  question  of  what  may  or  may  not  be  done  with  a 
particular  act.  If  you  give  full  force  and  effect  to  one 
act  without  the  emergency  clause,  you  set  a  precedent  that 
must  be  followed  with  all  other  acts. 

You  state  that  it  has  been  suggested  that  no  act  has 
been  passed  providing  the  manner  and  the  details  of  sub- 
mitting an  act  to  the  people.  I  call  your  attention  to  the 
fact  that  the  latter  part  of  the  amendment  provides  that 
"petitions  and  orders  for  the  initiative  and  for  the  referen- 
dum, shall  be  filed  with  the  Secretary  of  State,  and  in  sub- 
mitting the  same  to  the  people,  he  and  all  other  officers 
shall  be  guided  by  the  general  laws  and  the  acts  submitting 
this  amendment  until  legislation  shall  be  specially  provided 
therefor." 

I  may  be  entirely  mistaken  in  my  construction  of  the 
amendment,  and  as  your  communication  submits  a  ques- 
tion that  has  never  been  passed  upon  by  our  Supreme 
Court,  I  would  be  glad  to  see  some  one  who  disagrees  with 
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my  conduaion,  bring  mandamus  proceedings  against  you, 
in  order  that  we  may  have  a  judicial  determination  of  this 
most  important  question. 

Yours  very*  truly, 

HAL  L,   NORWOOD, 

Attorney  General. 


OPINIONS 

TO  THE 

STATE  TREASURER 
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BOARD  OF  STATE  CHARITABLE  INSTITUTIONS- 
COMPENSATION  FOR  MEMBERS  THEREOF. 

February  3,  1909. 
Hon.  J.  L.  Yates, 

State  Treasurer, 

Treasury  Department. 
Dear  Sir : 

I  am  in  receipt  of  your  inquiry  of  the  2d  inst.,  as  follows  : 

"Under  section  4129  Kirby's  Digest,  the  members 
of  the  Board  of  State  Charitable  Institutions  are 
entitled  to  the  sum  of  $5.00  per  diem  while  in  session. 

"The  said  board  made  an  order  for  three  members 
to  remain  over  after  adjournment  to  confer  with  the 
legislative  committee  on  the  State  Charitable  Institutions, 
in  drafting  bills  for  the  maintenance  of  them  to  be 
presented  to  the  Legislature  for  passage.  Are  the 
said  members  of  the  board  entitled  to  per  diem  while 
engaged  in  such  conference  with  the  legislative  com- 
mittee on  State  Charitable  Institutions?" 

I  have  the  honor  to  reply  that  you  have  correctly 
quoted  the  law  in  the  first  paragraph  of  your  letter,  and 
that  answers  the  question  that  you  ask. 

The  members  of  a  committee  from  your  board  are 
certainly  not  entitled  to  any  per  diem  after  the  adjourn- 
ment of  the  board.  However  beneficial  their  services 
might  be  to  the  committee,  the  same  must  be  gratuitous. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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TICK    ERADICATION    COMMISSION— ACT 
CONSTRUED  AND  CERTAIN  BONDS 
APPROVED  AS  TO  FORM. 

June  21,  1910. 
Hon.  J.  L.  Yates, 

State  Treasurer, 

Little  Rock,  Ark. 

Dear  Sir: 

I  beg  to  acknowledge  receipt  at  this  department  of 
your  communication  of  the  20th  inst.,  enclosing  a  letter 
from  J.  Y.  Richardson,  secretary  and  treasurer  of  the  North- 
east Arkansas  Tick  Eradication  Commission.  Also  bonds 
required  by  Act  250,  Acts  of  1909. 

You  desire  to  know  who  should  approve  these  bonds, 
and  who  is  the  proper  custodian  of  the  same.  You  also 
desire  to  know  whether  or  not  they  are  in  due  and  legal  form. 

I  beg  to  advise  you  that  Act  250,  Acts  of  1909,  which 
created  the  tick  eradication  commission,  requires  that  the 
secretary  and  treasurer  of  said  commission  shall  each  enter 
into  bond  in  the  sum  of  five  thousand  ($5,000)  dollars. 

The  act  is  very  poorly  drawn,  and  it  is  a  little  hard  to 
tell  just  what  it  means.  The  act  does  not  require  that  the 
bonds  be  approved,  although  it  would  seem  that  some  one 
ought  to  approve  them,  and  as  under  the  terms  of  the 
act  of  1909,  the  Governor  is  required  to  fill  vacancies  in 
said  board,  and  commission  inspectors  employed  by  the 
board,  and  as  the  Governor  is  required  by  law  to  approve 
the  bonds  of  State  officers,  he  would  probably  be  the  proper 
person  to  approve  these  bonds,  although  the  act  in  question 
does  not  require  this,  nor  does  the  validity  of  the  bond 
depend  upon  its  approval  by  any  official. 

The  act  is  very  defective  in  not  requiring  these  bonds 
to  be  approved  by  some  officer.  The  act  does  not  designate 
the  name  of  the  officer  who  shall  be  the  custodian  of  these 
bonds,  but  as  the  validity  of  the  bond  is  not  affected  by  this 
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and  as  the  Secretary  of  State  is  the  legal  custodian  of  all 
public  documents  belonging  to  the  State,  I  am  of  the  opinion 
that  he  should  be  entrusted  with  the  care  and  custody 
of  these  bonds. 

I  find  upon  examination  that  the  bonds  are  in  due 
form.  By  that  I  mean  that  the  text  of  the  bond  complies 
with  the  requirement  of  the  act,  and  that  the  same  is  a 
legal  and  enfprceable  contract  against  the  principal  and 
his  sureties.  It  would  seem  to  me  that  it  would  have 
been  better  if  solvency  aflBdavits  had  been  attached  by  the 
sureties. 

I  trust  you  will  gather  my  ideas  from  what  I  have  said. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


STATE   CHARITIES   BOARD— FUNDS   COLLECTED 
BY   SUCH    SHOULD    BE   PAID    INTO 
STATE  TREASURY. 

January  30,  1911. 
Hon.  Jno.  W.  Crockett, 

State  Treasurer, 

Little  Rock,  Ark. 

Dear  Sir: 

I  have  the  honor  to  reply  to  your  favor  of  the  26th 
inst.,  addressed  to  this  department,  and  to  advise  you  that 
we  are  of  the  opinion  that  all  funds  collected  by  the  State 
Board  of  Charitable  Institutions  should  be  paid  into  the 
State  treasury,  and  be  credited  to  the  general  revenue 
fund,  and  disbursed  only  upon  warrants  drawn  by  the 
State  Auditor. 

We  think  you  would  have  no  authority  to  pay  this 
money  out,  once  it  is  placed  in  your  hands,  except  upon 
the  Auditor's  warrant,  and  then  it  is  your  duty,  under  the 
law,  when  you  receive  any  money  which  is  not  to  be  placed 
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to  the  credit  of  some  special  fund,  to  credit  it  on  your  books 
to  the  general  revenue  fund,  filing  a  duplicate  copy  of  the 
receipt  you  issue  with  the  Auditor. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant    Attorney    General. 


FRANCHISE  TAX— AMOUNT  PAYABLE  BY  CERTAIN 
FOREIGN  INSURANCE  COMPANIES. 

August  5,  1911. 
Hon.  Jno.  W.  Crockett, 

State  Treasurer, 

City, 

Dear  Sir: 

I  have  the  honor  to  reply  to  your  letter  of  the  4th  inst., 
addressed  to  this  department.  You  desire  the  proper 
construction  to  be  placed  upon  section  9,  Act  112,  Acts  of 
1911,  as  amended  by  section  1,  Act  313,  Acts  of  1911. 

That  part  of  said  section  as  amended  providing  the 
amount  of  franchise  tax  to  be  paid  by  insurance  companies 
provides  that  all  insurance  companies  doing  business  in 
this  State,  having  an  outstanding  stock  of  less  than  $500,000, 
shall  pay  an  annual  fee  of  $100;  and  that  all  other  such 
insurance  companies  having  a  capital  stock  of  more  than 
$500,000.  shall  pay  an  annual  fee  of  $200.  You  desire  to 
know  what  is  the  proper  franchise  tax  payable  by  insurance 
corporations  having  a  capital  stock  of  $500,000. 

Section  9  of  Act  112,  as  amended  by  section  1,  of  313, 
makes  it  the  duty  of  the  tax  commission  to  fix  the  amount 
of  the  franchise  tax  due  and  payable  under  the  act,  and 
certify  the  same  to  the  Auditor  of  the  State.  The  Auditor 
is  required  to  charge  the  Treasurer  with  this  tax,  and  certify 
the  same  to  him  for  collection.  Section  12  of  the  original 
act  requires  the  Treasurer  to  credit  all  taxes  paid  to  the 
general  revenue  fimd  and  to  certify  to  the  Auditor  a  list 
of  all  corporations  who  have  not  paid  the  taxes  certified 
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to  him.  The  Auditor  is  required,  upon  a  receipt  of  thia 
list,  to  add  a  penalty  of  26  per  cent  to  the  taxes  due  and 
forthwith  certify  the  same  to  thia  department  for  collection. 
The  Attorney  General  is  authorized  to  proceed  to  collect 
all  taxes  due,  together  with  the  penalty. 

From  the  above  it  will  be  seen  that  the  duty  of  the 
Treasurer  with  reference  to  the  franchise  tax  is  a  minis- 
terial duty.  The  tax  is  to  be  fixed  by  the  tax  commission, 
certified  to  the  Auditor  and  by  the  Auditor  certified  to  the 
Treasiurer,  and  the  Treasurer  is  required  to  certify  back 
to  the  Auditor  the  names  of  the  corporations  refusing  to 
pay  all  the  taxes  certified  against  it. 

What  I  have  said  is  for  the  purpose  of  showing  that 
the  Treasurer  is  not  concerned  with  the  fixing  of  the  amount 
of  taxes  to  be  paid.  That  is  a  duty  which  the  tax  commis- 
sion alone  can  perform.  If  the  tax  commission  inadvert* 
ently,  or  erroneously,  certifies  the  wrong  tax,  that  is  a 
matter  between  the  State  and  the  corporation.  If  the 
corporation  refuses  to  pay  the  entire  tax  certified  agmst 
it,  I  think  the  Treasurer  should  certify  these  facts  to  the 
Auditor,  who  in  turn  will  certify  them  to  this  department 
for  legal  action. 

So  you  will  see  that  the  question  of  what  is  the  proper 
tax  does  not  interest  the  Treasurer.  So  far  as  that  official 
is  concerned, ,  the  proper  tax  for  any  corporation  to  pay, 
is  the  amount  which  is  certified  to  him  by  the  Auditor. 
If  the  entire  tax  so  certified  be  not  paid,  the  Treasurer  has 
no  option  but  to  certify  these  facts  to  the  Auditor. 

For  your  information,  I  beg  to  advise  you  that  this 
department  had  under  consideration  the  question  with 
reference  to  the  tax  which  should  be  paid  by  the  Empire 
State  Surety  Company  of  New  York,  an  insurance  cor- 
poration capitalized  at  $600,000.  Counsel  for  the  insur- 
ance company  made  the  point  that  no  franchise  tax  was 
provided  for  insurance  companies  capitalized  at  «o0n  $600,000. 
The  act  reads;  ''All  insurance  companies  having  a  capital 
stock  of  less  than  $600,000  shall  pay  an  annual  fee  of  $100, 
and  all  other  such  insurance  companies  having  a  capital 
stock  of  more  than  $600,000  shall  pay  an  annual  fee  of  $200. 
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We  took  the  position  that  the  Legislature  did  not 
intend  to  exempt  any  company  from  the  payment  of  the 
taxes,  because  such  construction  might  probably  make 
the  act  unconstitutional,  as  a  discrimination  in  favor  of 
the  companies  capitalized  at  $500,000.  While  we  did  not 
finally  pass  upon  the  question  as  to  what  was  the  proper 
tax,  we  stated  to  the  representative  of  this  company  that 
if  it  would  pay  $100  on  its  taxes,  we  would  not  proceed  under 
section  16,  of  Act  112,  to  bring  proceedings  to  forfeit  or 
annul  its  charter,  but  that  if  after  a  further  investigation, 
we  were  of  the  opinion  that  it  should  pay  a  tax  of  $200, 
we  would  proceed  under  section  12  of  the  act,  and  bring 
suit  against  it  for  the  payment  of  the  balance  due,  and  that 
we  would  not  bring  this  suit  unless  we  were  convinced  that 
insurance  corporations  organized  for  even  $500,000  were 
required  to  pay  the  $200  fee. 

This  arrangement  was  discussed  with  the  chairman 
of  the  tax  commission  and  it  was  satisfactory  to  him. 

Inasmuch  as  tax  statutes  are  to  be  construed  strictly 
and  in  favor  of  the  tax  payer,  as  against  the  State,  and 
inasmuch  as  all  doubts  are  to  be  resolved  in  favor  of  the 
citizen  as  against  the  sovereign,  I  am  inclined  to  the  opinion 
that  insurance  corporations  organized  for  $500,000  can 
not  be  required  to  pay  the  tax  of  $200,  because  that  tax 
is  payable  only  by  insurance  corporations  having  a  capital 
stock  of  over  $500,000. 

I  have  gone  into  the  matter  rather  in  detail  or  d  er 
that  you  might  know  fully  just  what  consideration  this 
department  has  given  to  the  matter  with  reference  to  the 
Empire  State  Surety  Company. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 
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ANNUAL  SCHOOL  ELECTION— EFFECT 
OF  CERTAIN  VOTE. 

June  22,  1911. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Dear  Sir: 

I  am  in  receipt  of  your  communication  in  which  you 
state  that  the  notices  for  the  school  election  of  School 
District  No.  2,  in  Lonoke  county,  among  other  things  said : 
"Also  a  vote  upon  the  question  of  moving  the  schoolhouse, 
and  where  to;''  that  at  the  annual  meeting  that  the  majority 
voted  to  move  the  schoolhouse  to  the  public  square,  and 
the  square  be  purchased  for  the  school  site;  that  a  7-mill 
tax  was  voted  for  general  purposes;  that  since  the  school 
meeting  it  has  been  decided  that  it  would  be  a  better  busi- 
ness policy  to  sell  the  old  schoolhouse  and  build  a  new 
one  on  the  public  square.  You  wish  to  know  if  the  directors 
have  authority  to  pay  for  the  moving  of  the  old  school- 
house  out  of  the  funds  for  general  purposes,  or  would  they 
have  the  right  to  pay  for  a  new  schoolhouse  out  of  such  fund? 

I  beg  to  replv  that  the  directors  would  have  no  right 
to  build  a  new  scnoolhouse  to  be  paid  for  out  of  the  general 
fund.  Directors  have  no  power  to  build  schoolhouses  with 
the  fimds  of  the  district  xmless  authorized  to  do  so  at  the 
annual  school  meeting.     See  FhUy   v.  School  District,  49 

I  believe  it  would  be  carrying  out  the  intention  of  the 
majority  of  the  voters  to  pay  for  moving  the  old  school- 
house  out  of  the  general  fund,  because  they  voted  to  move 
the  old  schoolhouse  levying  the  maximum  amount  for  gen- 
eral purposes.  It  was,  therefore,  certainly  the  intention 
of  the  electors  to  pay  for  moving  the  schoolhouse  out  of 
this  fund. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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SPECIAL    SCHOOL   DISTRICT— HOW   SAME   MAY 

BE  CHANGED. 

July  5,  1911. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Dear  Sir : 

I  beg  to  acknowledge  receipt  at  this  department  of 
your  favor  of  even  date  hereof,  enclosing  a  letter  from 
Hon.  Jno.  F.  Simms,  of  Texarkana.  You  have  asked  an  opin- 
ion upon  the  situation  presented  by  the  facts  as  outlined 
in    Mr.    Simm's    letter. 

« 

It  seeems  from  Mr.  Simms's  letter  that  some  resident 
voters  living  in  Common  School  District  No.  9,  Miller 
county,  proceeding  under  Act  321,  Acts  1909,  petitioned 
the  county  court  for  an  election  for  the  purpose  of  having 
submitted  to  the  voters  in  the  territory  mentioned,  tiie 
question  of  whether  or  not  said  territory  should  be  formed 
into  a  special  school  dictrict.  The  election  was  held,  and 
it  resulted  in  the  formation  of  a  special  school  district 
composed  of  the  territory  above  mentioned.  It  seems  that 
about  one-third  of  Common  School  District  No.  9  com- 
posed this  territory. 

Some  residents  living  in  that  part  of  Common  School 
District  No.  9  that  was  not  included  in  the  new  district 
filed  a  petition  with  the  county  clerk  asking  that  a  special 
school  district  be  formed  to  include  the  territory  that  orig- 
inally composed  the  entire  district  No.  9.  The  election 
was  ordered  and  those  residing  in  the  newly  formed  district 
did  not  participate  in  this  election.  The  majority  of  the 
votes  cast  at  the  second  election  were  in  favor  of  forming 
a  special  school  district  out  of  old  district  No.  9.  II  is 
contended  by  those  people  that  their  action  has  abolished 
the  first  special  school  district.  You  desire  to  know  whether 
or  not  this  is  true : 

I  am  of  the  opinion  that  when  the  first  special  school 
district  was  formed  in  conlormity  to  Act  321,  no  subsequent 
petition  or  election  could  abolish  it.  and  it  could  only  be 
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enlarged,  if  at  all,  by  adding  territory  to  it.  I  am  of  the 
opinion  that  the  second  election  was  unauthorized  by  Act  321. 
That  act  authorizes  the  creation  of  special  school  districts. 
At  the  time  the  second  election  was  held  a  part  of  district 
No.  9  had  already  been  created  a  special  school  district. 
You  will  note  that  Act  321  attempts  to  confer  upon  com- 
munities outside  of  cities  and  incorporated  towni^,  the  same 
powers  with  reference  to  forming  special  school  districts 
that  exist  in  cities  and  incorporated  towns.  When  the 
first  special  school  district  was  formed  under  this  act  it 
had  all  the  authority  which  the  statute  gives  special  school 
districts  in  cities  and  incorporated  towns.  It  having  by 
virtue  of  the  statute,  been  created  a  body  politic,  any  effort 
to  dissolve  its  corporate  existence  in  order  to  be  legal  should 
be  authori^-ed.  In  the  statute  under  consideration  can  be 
found  no  authority  for  such  a  procedure.  Indeed,  nowhere 
in  our  law  can  I  fird  any  such  authority.  The  act  of  1911 
known  as  the  Consolidation  Act  I  think  applies  only  to 
common  school  districts,  and  do  not  believe  it  has  any 
application  to  the  question  before  us. 

After  the  speciaJ  school  district  is  formed  under  Act  321, 
it  has  authority  to  issue  bonds  and  borrow  money.  For 
the  sake  of  argument,  let  us  assume  that  the  first  special 
school  district  formed  out  of  Common  School  District  No.  9 
exercised  its  powers,  borrowed  money  and  issued  bonds. 
If  the  second  election  has  abolished  this  district,  how  is 
the  bondholder  going  to  get  his  money?  The  Constitution 
of  the  United  States,  as  well  as  the  Constitution  of  this 
State,  forbids  the  impairment  of  contractual  obligations. 
If  the  creation  of  the  second  district  abolished  the  first 
district,  this  certainly  amounts  to  an  impairment  of  the 
contract  made  by  the  first  district  when  it  issued  and  sold 
its  bonds. 

I  am  of  the  opinion  that  no  special  district  could  be 
formed  xmder  Act  321  out  of  any  property  other  than  that 
which  was  originally  a  part  of  the  common  school  district 
or  districts,  and  that  one  special  school  district  can  not 
be  created  so  as  to  abolish  another. 

There  are  no  decisions  upon  this  question,  and  I  con- 
fess it  has  given  us  some  trouble,  but  we  think  the  best 
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construction  to  be  placed  upon  the  act  is  the  one  which 
should  eliminate  any  such  embarrassing  situation  from 
arising  as  that  which  apparently  exists  in  Miller  county. 

Very  truly  yours, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


UNIFORMITY  OF  TEXT  BOOKS— VOTE  IN  FAVOR 

THEREOF  BINDS  COUNTY  FOR  SIX 

YEARS  ONLY- 

August  14,  1911. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir: 

Replying  to  your  favor  of  the  11th  inst.,  addressed 
to  the  Attorney  General,  I  beg  to  advise  you  that  we  are 
of  the  opinion  that  where  a  majority  of  those  voting  in 
any  county  has  been  in  favor  of  the  Uniform  Text  Book 
Law,  it  is  lawful  for  the  proper  authorities  to  make  a  con- 
tract for  a  term  of  six  years. 

At  the  expiration  of  this  time,  we  are  of  the  opinion 
that  the  question  should  be  again  submitted  to  the  electors 
of  the  district,  as  the  law  makes  no  provision  for  the  re- 
newal of  the  contract,  and  we  think  there]  must  be  a  new 
contract,  and  that  this  requires  the  authority  of  a  majority 
vote  upon  the  proposition. 

It  would  also  require  another  vote  in  those  counties 
where  uniformity  of  text  books  were  voted  several  years  ago, 
and  where  the  matter  was  allowed  to  lapse  since  the  expi- 
ration of  the  contract. 

Inasmuch  as  the  law  is  silent  upont  his  proposition,  we 
are  of  the  opimon  that  the  Legislature  intended  that  a 
vote  in  favor  of  uniform  text  books  should  only  bind  the 
county  for  a  period  of  six  years. 

Trusting  that  I  have  fully  answered  your  inquiry.  I  am, 

Yours  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


ATTORNEY  GENBRAL  411 


COMMON  SCHOOL  DISTRICT— HOW  BOUNDARIES 
THEREOF   MAY   BE  CHANGED. 

September  20,  1911. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 

City. 
Dear  Sir: 

I  have  the  honor  to  reply  to  your  favor  of  the  16th, 
in  which  you  desire  to  have  a  construction  placed  upon 
section  7644,  of  Kirby's  Digest. 

I  beg  to  advise  you  that  that  section  was  construed 
by  our  Supreme  Court  in  the  case  of  Hudspeth  v.  Wallis, 
64  Ark.  134.  I  quote  the  syllabus  from  that  case,  which, 
in  my  opinion,  fully  answers  your  question  and  sustains 
previous  ruling  of  your  department : 

"The  act  of  April  8,  1887,  which  provides  that 
the  county  court  shall  have  the  right  to  form  new 
school  districts  or  change  boimdaries  thereof,  upon  a 
petition  of  a  majority  of  all  the  electors  residing  upon 
the  territory  to  be  divided,  contemplates  a  petition 
by  a  migority  of  the  electors  of  all  the  districts  com- 
bined, and  not  a  majority  of  the  electors  of  each 
district  separately.*' 

That  part  of  the  act  of  April  18,  1887,  referred  to 
above,  is  sedion  7544,  Kirby^s  Digest. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 
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COUNTY  SUPERINTENDENT— FEES   FOR 
EXAMINATION  OF  TEACHERS  IN 
CERTAIN  CITIES, 

October  6,  1911. 
Hon.  Geo.  B.  Cook, 

Superintendent  of  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir: 

Replying  to  your  favor  of  even  date  herewith,  addressed 
to  this  department,  I  beg  to  advise  you  that  I  have  exam- 
ined Act  444,  Acts  of  1911,  with  reference  to  the  fees  for 
the  examination  of  teachers. 

As  I  understand  the  situation,  under  this  act  the  city 
superintendent  in  all  cities  having  a  scholastic  population 
of  more  than  five  thousand  (5,000),  is  authorized  and  re- 
quired to  perform  the  duties  of  the  county  examiner,  and 
tiie  county  superintendency  law,  (Act  of  May  27,  1907,  as 
amended  by  the  Act  of  May  19,  1911),  does  not  apply  to 
such  cities.  The  coimty  examiner  is  required  by  law  to 
examine  teachers,  and  he  receives  for  this  duty  two  dollars 
($2)  for  each  teacher  examined.  This  sum  is  not  received 
directly  from  the  teacher,  but  is  paid  by  the  teacher  into 
the  coimty  treasury,  and  is  by  the  county  treasurer  paid 
to  the  examiner,  upon  warrants  duly  issued  under  the 
direction  of  the  coimty  court. 

Section  3,  of  Act  444,  provides  that  "the  superintendent 
shall  have  the  authority,  and  perform  the  duty  of  the  county 
examiner,  as  provided  by  law."  One  of  the  duties  of  the 
coimty  examiner,  as  stated  above,  is  to  examine  the  teachers 
for  license,  when  they  present  him  with  a  receipt  from  the 
county  treasurer,  showing  that  they  have  paid  the  fee  of 
two  ($2)  dollars.  I  am  of  the  opinion  that  the  same  duty 
devolves  upon  the  city  superintendent. 

The  question  which  seems  to  be  troubling  Professor 
Crockett,  the  county  superintendent  of  Garland  county, 
is  as  to  who  should  receive  these  fees,  the  coimty  superin- 
tendent or  the  city  superintendent.    Inasmuch  as  the  act 
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in  question  abolishes  the  office  of  county  superintendent, 
insofar  as  the  city  is  concerned,  I  am  of  the  opinion  that 
the  county  superintendent  would  be  entitled  to  no  fees 
for  examinations  conducted  by  the  city  superintendent 
under  the  authority  of  this  act,  and  I  think  it  is  doubtful 
whether  or  not  the  city  superintendent  could  collect  these 
fees,  under  the  rule  which  provides  that  no  fee  shall  be  paid 
a  public  official,  except  by  authority  of  law,  clearly  and 
unequivocally  expressed  in  the  statute.  If  any  onie  is 
entitled  to  the  fees,  it  would  seem  that  it  is  the  city  superin- 
tendent, because  he  performed  the  services. 

I  am  of  the  opinion  that  the  county  superintendent 
could  not  demand  the  fees  derived  from  the  examination 
of  teachers  in  cities  coming  under  the  provisions  of  this  act, 
As  to  whether  or  not  the  city  superintendent  could  collect 
these  fees,  I  express  no  opinion. 

Yours  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


COUNTY  SUPERINTENDENT— MAJORITY  OF 
THOSE  VOTING  UPON  THE  QUESTION 

IS  SUFFICIENT. 

October  10, 1911. 

Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
City. 

Dear  Sir : 

I  have  the  honor  to  reply  to  your  favor  of  the  7th  inst. . 

which  is  as  follows: 

"The  question  of  county  superin tendency  has 
been  voted  on  in  a  number  of  counties  this  year  as 
provided  for  in  the  County  Superintendency  Act  of 
May  27,  1907.  The  question  has  been  asjced  this 
department  as  to  what  vote  is  necessary  to  carry  the  ques- 
tion, i.  e.,  does  it  require  a  majonty  of  those  voting 
at  the  election,  or  does  it  simply  require  a  majoritiy 
of  those  voting  on  the  qiiestionT' 
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I  beg  to  advise  you  that  I  am  of  the  opmion  that  the 
statute  is  clear  and  unambiguous  in  its  terms,  and  that  the 
question  of  county  superintendency  is  carried  when  a 
majority  of  those  voting  on  the  question  vote  in  favor  of  such 
county  superintendency.  It  seems  to  me  that  there  can 
be  no  question,  but  that  this  is  the  proper  construction  to 
be  placed  upon  the  act. 

Yours  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


SCHOOL    DISTRICTS— TAXES    TO    BE    PAID    TO 
COUNTY  TREASURER,  AND  HELD  BY  HIM. 

January  26, 1910. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir: 

I  hand  you  herewith  letter  from  Mr.  W.  E.  Womble, 
of  Womble,  Ark.,  addressed  to  yourself,  and  which  was 
handed  me  a  day  or  two  ago  with  the  request  that  I  render 
an  opinion  upon  the  proposition  mentioned  in  said  letter. 

From  a  reading  of  this  letter,  it  would  seem  that  Mr. 
Womble,  who  is  president  of  the  school  board  of  the  Womble 
Special  School  District,  desires  to  know  whether  or  not 
said  school  district  could  deposit  its  funds  with  the  Southern 
Trust  Company,  of  this  city. 

I  infer  from  his  letter  that  this  district,  proceeding 
under  authority  of  the  act  of  1909,  which  created  it,  has 
borrowed  money  which  was  used  for  the  piupose  or  erecting 
the  building,  and  that  the  Southern  Trust  Company  was 
named  as  trustee  for  the  bondholders. 

I  b^  to  advise  you  that  in  my  opinion  ^r.  Womble 
and  his  associates  would  have  no  authority  to  deposit  the 
revenues  of  the  district  with  the  Southern  Trust  Company, 
nor  with  any  other  institution.  The  law  provides  that 
taxes  for  school  purposes  shall  be  levied  by  the  quorum 
court,  that  they  shall  be  collected  by  the  collector  and  paid 
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into  the  county  treasury.  The  county  treasurer  and 
personally  responsible  on  his  official  bond  for  these  funds. 
They  are  credited  to  the  various  school  districts,  and  are 
subject  to  the  warrant  of  school  directors.  It  would  seem 
that  the  directors  would  have  no  authority  to  draw  any 
of  this  money  from  the  county  treasury  and  deposit  it  with 
any  bank.  They  only  have  authority  to  draw  against 
this  fund  for  the  actual  and  necessary  expenses  connected 
with  running  the  school  in  that  district.  There  being  no 
depository  law  effective  in  Montgomery  county,  the  county 
treasurer  is  the  legal  custodian  of  these  funds,  he  is  entitled 
to  the  two  per  cent  commission  thereon,  and  I  am  unable 
to  find  any  statute  which  would  warrant  or  authorize  the 
funds  being  taken  from  him. 

.  You  will  notice  I  have  assumed  that  inasmuch  as  the 
school  building  at  Womble  had  been  completed,  that  the 
inquiry  of  Mr.  Womble  applies  to  the  general  revenues  of 
the  district.  If,  on  the  other  hand,  he  has  reference  to  the 
money  which  has  been  borrowed  for  the  purpose  of  erecting 
a  school  building,  I  am  constrained  to  believe  that  the 
school  board  would  have  the  right  to  leave  this  money  with 
the  trustee  in  accordance  with  the  proposition  made  by 
the  Southern  Trust  Company.  I  am  sure,  however,  that 
Mr.  Womble  refers  to  the  general  revenue  of  the  district. 

I  trust  that  I  have  sufficiently  given  you  my  opinion 
in  the  premises. 

Yours  very  trluy, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


SCHOOL    ELECTION— WHO    ELIGIBLE    TO    VOTE 

THEREAT. 

March  26,  1910. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir : 

Replying  to  your  communication  of  this  date,  I  beg 
to  state  that  a  person  will  not  be  eligible  to  vote  at  the 
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annual  school  election  in  May,  1910,  unless  he  paid  a  poll 
tax  between  the  first  Monday  in  January  and  the  Saturday 
next  preceding  the  first  Monday  in  July,  in  the  year  1909, 
or  has  become  of  age  since  the  time  for  assessing  taxes 
in  1909. 

The  same  qualification,  of  course,  is  required  of  those 
who  participate  in  the  primary  on  March  30,  and  in  the 
municipal  election  to  be  held  in  April;  and  all  other  legal 
elections  held  before  the  first  Monday  in  July,  1910. 

A  receipt  obtained  this  year  will  not  entitle  a  man  to 
vote  at  any  legal  election  held  previous  to  the  first  Monday 
in  July,  1910,  but  a  receipt  obtained  this  year  will  be  good 
at  any  election  held  between  July,  1910,  and  July,  1911. 

See  Poll  Tax  Amendment  to  Oie  Constitution,  and  Act 
320,  Acts  1909. 

Yours  truly, 

HAL   L.   NORWOOD, 

Attorney  General. 


SIXTEENTH    SECTION    LANDS— NO    AUTHORITY 
FOR   THE    SALE    OF    TIMBER    THEREON. 

June  15,  1910. 

Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 

Little  Rock,  Ark. 

Dear  Sir : 

I  beg  to  acknowledge  receipt  of  your  favor  of  the  14th 
inst.,  enclosing  a  communication  from  Hon.  W.  G.  Stockton, 
county  judge  of  Franklin  county. 

You  desire  to  know  whether  or  not  the  county  judge 
has  any  authority  to  sell  timber  on  sixteenth  (16)  section 
(school)  land,  belonging  to  the  State  of  Arkansas,  said 
timber  having  been  uprooted  by  a  severe  windstorm. 
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I  beg  to  advise  you  that  I  know  of  no  law  which  would 
authorize  the  county  judge  to  sell  this  timber,  and  I  am 
of  the  opinion  that  he  could  not  legally  do  so. 

Yours  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


BOND— CERTAIN  DIRECTIONS  AS  TO  THE  PROPER 

EXECUTION  THEREOF. 

July  1,  1910. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir: 

I  beg  to  acknowledge  receipt  at  this  department  of 
your  favor  of  even  date  herewith,  enclosing  bond  of  the 
Ferguson  Publishing  Company.  You  desire  to  know 
whether  or  not  the  bond  has  been  duly  executed  by  both 
the  principal  and  the  bonding  company,  which  is  surety. 

I  b^  to  advise  you  that  if  the  Ferguson  Publishing 
Company  is  a  corporation,  this  bond  should  be  signed  by 
the  president  and  secretary,  and  should  bear  the  seal  of 
the  corporation.  There  should  also  be  attached  to  the 
bond  a  certificate  over  the  signature  of  the  Secretary, 
showing  that  the  officers  signing  the  bond  on  behalf  of  the 
Ferguson  Publishing  Company  were  duly  authorized  to 
do  so  by  action  of  the  board  of  directors.  I  would  also 
suggest  that  the  bonding  comi)any  be  required  to  execute 
this  bond  through  its  duly  authorized  i^ents  in  the  State 
of  Arkansas,  and  not  through  nonresident  i^ents. 

If  the  Ferguson  Publishing  Company  is  not  a  corpor- 
ation^ the  bond  should  be  signed  by  some  member  of  the 
firm;  and  if  A.  M.  Ferguson  is  the  sole  proprietor  of  the 
Ferguson  Publishing  Company,  he,  of  course,  would  be 
the  proper  one  authorized  to  sign  the  bond. 

Yours  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 
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SCHOOL   BOARD— TEMPORARY  ABSENCE    FROM 
DISTRICT  BY  A  MEMBER  OF  BOARD  DOES 
DOES  NOT  CREATE  A  VACANCY. 

May  31,  1910. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction] 

Little  Rock,  Ark. 

Dear  Sir: 

Replying  to  your  favor  of  even  date  in  which  you 
desire  to  know  whether  or  not  the  members  of  the  Argenta 
School  Board  have  the  power  to  declare  the  office  of  one 
of  the  directors  vacant,  by  reason  of  the  fact  that  said 
director  is  temporarily  absent  from  the  city  of  Argenta. 

I  beg  to  advise  you  that  in  my  opinion  the  board  of 
directors  is  without  power  to  declare  the  office  of  one  of 
the  directors  vacant.  The  mere  fact  that  this  director 
is  temporarily  absent  from  the  city,  and  from  the  State, 
would  not,  of  itself,  create  a  vacancy. 

I  am  of  the  opinion  that  the  school  board  has  no  author- 
ity to  judicially  determine  whether  or  not  a  vacancy  exists. 
If  the  director  in  question  fails  or  neglects  to  perform  any 
of  the  duties  of  his  office,  he  is  liable  to  suspension,  but  the 
Board  itself  is  without  power  to  suspend  one  of  its  members. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 
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THE  TRANSFER  OF  CHILDREN  FOR  EDCUATIONAL 
PURPOSES  IS  WITHIN  THE  DISCRETION 
OF  THE  COUNTY  JUDGE. 

July  12,  1910. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir  : 

I  am  m  receipt  of  your  communication  of  the  11th 
inst.,  to  which  you  attached  a  latter  to  you  from  Doctor 
Junius  Jordan,  superintendent  of  the  schools  at  Pine  Bluff, 
in  which  Doctor  Jordan  asks  you  to  request  the  Attorney 
General  to  'Tiand  down"  or  "hand  up"  an  opinion  upon 
the  matter  of  transferring  children  for  educational  purposes 
from  one  district  to  another. 

You  ask  for  a  written  opinion  upon  this  question, 
stated  by  you  as  follows: 

"♦    *    *    Have  the  directors  of  a  school  dis- 
trict, special  or  common,  the  right  and  authority  to 
resist  successfully  transfers  into  their  district,  when  the 
school  is  already  crowded  with  pupils  who  reside  in 
•  the  district,  and  when  the  addition  of  such  transferred 
children,  in  the  opinion  of  the  Board   of   Directors 
would  operate  against  the  benefits  the  resident  chil- 
dren  of  school  age  should  receive  in  the  public  school?" 
I  have  the  honor  to  reply  that  I  can  not  find  that  any 
of  my  predecessors  have  rendered  any  opinion  upon  this 
question;  neither  can  I  find  any  opinion  of  our  Supreme 
Court  bearing  upon  it. 

Section  7639,  Kirby's  Digest  says  that  "the  county 
court  shall  have  power  upon  the  petition  of  any  person 
residing  in  any  particular  school  district,  to  transfer  the 
children  or  wards  of  such  person,  for  educational  purposes, 
to  an  adjoining  district,  etc." 

It  is  my  opinion  that  when  the  petition  is  filed,  the 
granting  or  refusing  to  make  the  order  is  within  the  dis- 
cretion  of  the  county  court.  It  does  not  necessarily  follow 
that  an  order  must  be  entered  making  the  transfer  simply 
because  some  petition  requests  it. 
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I  think  it  is  the  duty  of  the  county  court  to  take  all 
such  matters  into  consideration  as  are  suggested  in  your 
question,  and  also  any  conditions  that  may  exist  similar 
to  that  which  Doctor  Jordan  states  they  now  have  in  Pine 
Bluff,  such  as  overcrowded  conditions  of  the  schools,  etc. 

So  far  as  I  am  advised,  it  is  the  custom  of  the  county 

court  to  consult  with  the  directors  of  the  district  to  which 
the  transfer  is  proposed  before  passing  upon  such  petitions. 

Trusting  that  I  have  fully  answered  your  inquiry  in 
this  opinion  that  I  am  '"handing  up"  to  you,  I  am. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


IN  THE  MATTER  OP  DEGREES  CONFERRED  BY 
INSTITUTIONS    OF    LEARNING. 

February  3,  1909. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction. 

Department  of  Public  Instruction. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  28th  ult. 
requesting  my  opinion  of  section  923  of  Kirby's  Digest, 
which  reads  in  full,  as  follows: 

"No  purely  honorary  degree  or  degrees  given 
to  nonresidents  students  taught  by  correspondence 
shall  be  conferred  by  educational  institutions  in  the 
State  of  Arkansas,  and  degrees  for  resident  students 
shall  be  conferred  only  by  institutions  chartered  in  the 
State  Board  of  Education  of  this  State.  All  presidents 
or  chief  officers  of  institutions  violating  this  section 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  subject 
to  a  fine  of  not  less  than  one  himdred  dollars,  nor 
more  than  one  thousand  dollars." 
You  state  the  point  in  the  case  is  that  of  the  Philander 
Smith  College  (colored).  That  they  issue  an  A.  B.  degree 
to  students  that  complete  the  prescribed  course  while  in 
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actual  attendance  at  the  school  That  after  three  years, 
the  stadent  having  completed  certain  work,  .but  not  in 
attendance  at  the  school,  they  issue,  or  propose  to  issue, 
an  A.  M.  degree,  and  you  wish  to  know  if  they  have  a  right 
to  do  this,  and  does  the  residence  within  this  State  of  the 
students  receiving  such  degree  have  any  bearing  upon 
this  matter. 

From  the  language  of  the  section  above  quoted,  it 
appears  to  have  been  clearly  the  intention  of  the  Legis- 
lature to  prohibit  conferring  degrees  upon  any  student 
who  has  not  actually  been  taught  by  the  institution  con- 
ferring the  degree. 

No  purely  honorary  degrees  can  be  given;  none  can 
be  given  to  nonresidents  students;  none  can  be  given  to 
students  taught  by  correspondence;  then,  who  would  be 
entitled  to  a  degree  except  a  student  in  actual  attendance, 
and  who  showed  by  the  work  done  in  the- institution  that 
he  is  entitled  to  the  degree  conferred? 

It  is  my  opinion  that  the  Legislature  had  two  objects 
in  view  when  it  enacted  the  law  above  mentioned. 

First.  It  was  to  prohibit  institutions  from  giving 
people  certificates,  indicating  that  they  possess  a  certain 

degree  of  information  and  intelligence  when  the  parties 

had  not  demonstrated  that  fact  by  actual  attendance* 

examinations,  etc. 

Second*.  To  put  a  stop  to  the  graft  of  certain  insti- 
tutions that  propose  to  teach  and  confer  degrees  by  corre- 
spondence, the  object  of  such  institutions  being  to  get  the 
fees  for  diplomas  issued. 

I  do  not  think  that  under  the  law  the  Philander  Smith 
College  has  any  right  to  confer  the  A.  M.  degree  mentioned. 
How  would  that  college  know  what  work  a  student  com- 
pleted after  leaving  college,  and  while  not  in  attendance? 
Where  would  it  get  the  information  that  the  student  had 
completed  the  work? 
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I  think  to  issue  a  degree  under  such  circumstances 
would  be  a  violation  of  the  law« 

Trusting  I  have  fully  answered  your  inquiry,  I  am, 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


COUNTY  SUPERINTENDENT— CERTAIN  • 
QUESTIONS  RELATIVE  TO  THIS 
OFFICIAL  ANSWERED. 

April  30,  1909. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir : 

I  am  in  receipt  of  your  communication  of  the  27th  inst., 
which  is  as  follows: 

"Under  the  provisions  of  the  act  creating  the 
office  of  county  Superintendent  of  school  laws,  approved 
May  27,  1907,  and  published  on  pages  30  to  38  of  the 
current  edition  of  the  school  laws,  it  is  provided  in 
the  second  pars^graph  of  section  1  that  the  school 
electors  at  the  coming  annual  school  election  on  May 
15,  1909,  shall  vote  for  or  against  the  creation  of  the 
office  of  county  superintendent. 

"In  response  to  a  number  of  inquiries,  your  opin- 
ion is  respectfully  asked  as  to  the  following: 

First.  In  a  joint  school  district,  i.  e.,  a  school 
district  that  occupies  territory  in  more  than  one  county, 
how  shall  the  election  returns  be  made  on  the  vote 
for  and  against  county  superintendency?  Shall  the 
votes  of  the  electors  living  in  the  different  counties 
be  forwarded  to  their  respective  county  seats? 

Second.  In  the  event  a  county  superintendent 
is  elected  in  one,  or  all  the  counties,  of  which  any  joint 
school  district  may  be  a  part  thereof,  how  would  the 
question    of    authority    of   supervision   be   adjusted? 
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Would  the  county  superintendents,  or  the  different 
counties  have  concurrent  jurisdiction,  or  would  it  be 
possible  to  assign  such  districts  entirely  to  the  juris- 
diction of  the  superintendent  of  one  of  the  counties 
in  which  such  district  is  partly  located? 

Third.  In  certain  counties  having  two  judicial 
districts,  there  are  at  present  two  county  examiners, 
one  for  each  district.  In  case  the  electors  should  vote 
for  county  superintendency,  would  there  be  two  super- 
intendents to  be  elected?  In  case  one  district  voted 
for  county  superintendency,  and  the  other  against  the 
measure,  could  a  superintendent  be  elected  for  the  dis- 
trict which  voted  for  county  supervision? 

Hoping  you  may  find  it  possible  to  render  your 
opinions  in  time  to  be  of  service  to  a  number  of  coun- 
ties in  deciding  this  matter  at  the  Annual  School 
Election  in  May,  and  thanking  you  very  cordially, 
in  advance,  I  am,     *    *    *    '\ 

In  reply  to  your  first  question,  I  beg  to  state : 
First.  That  as  the  law  providing  for  the  submission 
of  the  question  of  ^'county  supervision"  does  not  prescribe 
the  method  of  certifying  the  vote,  I  think  it  would  be  the 
duty  of  the  judges  who  hold  the  election,  to  make  the 
returns  to  the  coimty  court  in  the  same  manner  as  they 
are  required  to  do  in  connection  with  the  vote  on  other 
questions,  as  provided  by  section  7593,  Kirby's  Digest. 

In  a  district  that  is  divided  by  a  comity  line,  the  votes 
of  the  electors  who  reside  in  the  respective  coxmties  would 
have  to  be  counted  separately  upon  this  question.  To 
illustrate:  If  a  district  is  composed  of  territory  partly  in 
Stone  county  and  partly  in  Searcy  county,  and  twenty-five 
(25)  of  the  electors  of  that  district  reside  in  Stone  county, 
and  twenty  (20)  of  these  electors  vote  for  '^county  super* 
vision"  and  five  (5)  against  it,  this  result  would  be  certified 
to  the  county  court  of  Stone  county,  and  the  result  of  the 
votes  of  the  electors  residing  in  Searcy  county  would,  in 
like  manner,  be  separately  certified  to  the  county  court 
of  that  county. 
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Second.  The  law  only  gives  the  superintendent  super- 
vidon  in  the  County  in  which  he  is  elected,  therefore, 
superintendents  could  not  have  concurrent  jurisdiction, 
nor  could  a  superintendent  exercise  any  supervision  in  any 
part  of  a  district  outside  of  the  limits  of  the  county  in  which 
the  superintendent  was  elected. 

Third.  Counties  having  two  judicial  districts  would 
not  vote  separately  upon  the  proposition,  but  a  majority 
of  the  votes  of  the  whole  coimty  would  govern,  and  the  law 
provides  for  only  one  Superintendent  to  the  county. 

Trusting  I  have  fully  answered  your  inquiry,  I  am. 

Yours  very  trulw, 

HAL  L.  NORWOOD, 

Attorney  General. 


ANTI-NEPOTISM  LAW  DISCUSSED. 

May  7, 1909, 
Hon.  Geo.  B.  Cook, 

Superintendent  of  Public  Instruction, 
State  of  Arkansas. 
My  dear  Sir: 

I  am  in  receipt  of  your  commimication  of  the  6th  inst, 
which  is  as  follows: 

"In  response  to  the  attached  inquiry  and  several 
others  of  like  nature,  I  respectfully  ask  your  opinion 
as  to  the  intent  of  the  following  clause  in  section  7616 
Kirby's  Digest: 

''Unless  two-thirds  of  the  patrons  of  a  public 
school  petition  them  to  do  so.'' 

"The  definition  of  the  word  'school' — ^whether 
it  refers  to  the  entire  school  district;  the  territory 
included  within  the  attendance  area  of  a  single  school 
building,  as  a  ward  school  in  a  city;  or  those  who  have 
children  in  a  single  grade  or  room — ^will  decide  many 
of  the  discussions. 

"The  definition  of  the  word  'patron'  will  dispose 
of  another  set  of  inquiries. 
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"Again,  the  question  is  frequently  asked  *How 
often  must  this  petition  be  renewed?' 

"Thanking  you  for  yom*  consideration  of  the  above 
on  behalf  of  those  who  have  requested  this  department 
to  make  this  request  of  you,  I  am." 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  the 
directors  of  a  school  district  could  not  employ  a  teacher 
who  is  related  to  either  of  the  director  unless  two-thirds 
of  the  patrons  of  the  school  district  petition  the  directors 
to  do  so.  Section  7616  says,  "That  school  directors  are 
hereby  prohibited  from  employing  any  person  as  teacher 
in  the  public  schools,  related  to  either  of  them  by  consan- 
guinity or  aflOnity  within  the  fourth  degree;  unless  two-thirds 
of  the  patrons  of  a  public  school  petition  them  to  do  so/' 

In  school  matters  a  school  district  is  the  unit.  The 
directors  do  not  make  a  contract  with  a  teacher  to  teadi 
in  any  i>articular  school  house  but  to  teach  in  the  public 
school  of  the  district,  and  I  think  the  words  "public  school" 
as  used  in  the  act  quoted  covers  the  entire  district.  If  a 
petition  of  two-thirds  only  of  those  who  send  their  children 
to  some  branch  of  the  public  school  of  a  district  would 
authorize  the  employment  of  a  relative  of  one  of  the  direc- 
tors,  tlien  upon  the  same  theory  it  would  only  require  a 
petition  of  two-thirds  of  those  whose  children  are  in  the 
grade  to  be  taus^t  by  a  teacher  who  may  be  related  to 
a  director. 

Furthermore,  a  person  does  not  necessarily  have  to 
send  children  to  school  to  be  a  patron  within  the  meaning 
of  this  law.  A  person  mi^t  be  a  very  large  taxpayer  and 
have  a  great  interest  in  all  of  the  branches  of  a  school  of  a 
district,  and  I  do  not  think  it  was  intended  by  the  act  to 
deny  him  the  right  to  petition  upon  this  matter.  To 
illustrate — "A"  resides  in  district  No.  7;  the  public  school 
of  that  district  is  taught  in  three  different  school  houses. 
"A"  might  pay  a  large  amount  of  taxes  and  would  like  to 
petition  the  directors  to  employ  a  teacher  who  would  proba* 
bly  be  assigned  to  teach  in  one  of  the  school  houses  not  in 
the  prescribed  limits  in  which  "A"  resides.  Could  he  have 
a  voice  in  the  election  of  directors;  in  the  vote  upon  the 
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district  tax  and  all  other  school  matters,  and  then  be  denied 
the  right  of  petition  merely  because  a  teacher  might  be 
assigned  to  teach  in  some  subdivision  of  the  district  other 
than  the  subdivision  in  which  he  resides? 

An  argument  can  be  made  against  the  construction  I 
have  placed  upon  this  statute,  but  I  believe  I  have  construed 
it  as  it  was  intended  by  the  Legislature  that  it  should  be 
construed. 

I  think  a  petition  would  have  to  be  renewed  every 
time  a  new  employment  was  made.  If  a  petition,  presented 
to  the  directors  this  year  requesting  them  to  employ  a 
teacher  for  a  term  of  a  given  number  of  months,  would 
authorize  a  contract  to  be. made  with  the  same  teacher 
next  year  then,  of  course,  it  would  do  so  indefinitely.  I 
think  the  law  means  that  a  petition  must  be  presented  each 
time  before  a  contract  is  made. 

Upon  the  definition  of  the  word  ''patron,"  I  here  with 
attach  a  copy  of  an  opinion  rendered  by  Hon.  Geo.  W. 
Murphy  upon  this  question  when  he  was  Attorney  General, 
and  I  concur  in  his  opinion  to  the  effect  that  ''patron" 
means  all  heads  of  families  of  the  district  who  send  their 
children  to  the  school,  and  all  electors  of  the  district  who 
have  a  right  to  send.     I  am, 

Very  respectfully, 

HAL  L.  NORWOOD, 

Attorney  General. 
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ANTI -NEPOTISM    LAW— PETITION    OF    PATRONS 

CONDITION  PRECEDENT  TO  ELECTION 

OF  TEACHER  RELATED  TO  ANY 

MEMBER  OF  BOARD. 

July  10,  1909. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir : 

I  am  in  receipt  of  your  communication  of  the  10th  inst„ 
which  is  as  follows: 

"This  department  has  received  a  request  from 
the  county  examiner  of  Mississippi  County  asking  that 
your  official  opinion  be  secured  on  this  point: 

"Must  a  petition,  signed  by  two-thirds   of  the 
patrons  of  the  school  district,  be  presented  before  the 
election  of  a  teacher,  related  to  some  member  of  the 
board,  as  set  forth  in  section  7616  of  the  schoo   law, 
or  may  this  petition  be  presented  after  the  election,  and 
still  meet  the  requirements  of  the  law  in  this  respect? 
The  attached  letter  will  give  you  the  point  at  Issue. 
"Thanking  you  for  an  early  reply,  I  remain,  *  *  *'* 
The  attached  letter  to  which  you  refer  states  in  sub- 
stance that  the  directors  of  the  Luxora  Special  School  Dis- 
trict held  a  meeting,  and  elected  as  one  of  the  teachers  for 
the  school  a  niece  of  one  of  the  directors,  and  that  the 
director  to  whom  she  is  related  is  now  circulating  a  petition 
among  the  patrons  of  the  school  in  an  attempt  to  comply 
with  section  7616,  Kirby*s  Digest. 

I  have  the  honor  to  reply  that  the  petition  of  two-thirds 
of  the  patrons,  as  required  by  that  section,  is  a  conditioned 
1  recedent  to  the  employment  of  the  teacher,  and  the  em- 
ployment of  a  teacher  before  the  petition  is  signed  and 
presented  to  the  board  would  be  a  nullity.  However,  if 
the  director  mentioned  in  the  letter  secures  a  petition  of 
two-thirds  of  the  patrons  of  the  school,  I  see  nothing  to 
prevent  the  Board  from  having  another  meeting  and  em- 
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ploying  the  teacher.  In  other  words,  ibe  petition  must 
be  on  file  with  the  board  at  the  time  the  bosird  makes  tiie 
contract  witii  the  teacher,  as  is  provided  for  in  section  7615, 
Kirby's  Digest.  The  teacher  is  employed  whenever  tiie 
written  contract  is  made. 

Yom^  truly, 

HAL  L.  NORWOOD, 

Attorn^  General. 


COUNTY  UNIFO'^MITY— WHO  ENTITLED  TO 
VOTE  UPON  QUESTION— MAJORITY 
NECESSARY   TO   ADOPT. 

October  12,  1909. 
Hon.  Geo.  B.  Cook, 

Superintaident  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  even  date, 
which  is  as  follows: 

*'*  *  *  Your  opinion  is  respectfully  requested 
on  the  following  questions,  towit: 

First.  What  electors  are  entitled  to  vote  on  the 
question  of  county  imiformity  of  text-books?  "Refer- 
ence eecticm  7596,  et  seq.  7605,  Kirby's  Digest/^  Are 
only  those  entitled  to  vote  in  the  common  school 
districts,  or  both  electors  living  in  special  school  dis- 
tricts, as  well  as  those  living  in  the  common  school 
districts? 

Second.  In  several  counties  of  this  State  the 
electors  at  the  school  election,  held  on  the  third  Satur- 
day of  May,  1909,  voted  on  the  question  of  county 
uniformity  of  text-books,  as  provided  for  in  Kirby's  Digest^ 
sections  before  referred  to.  Question:  What  vote  is 
necessary  to  carry  this  proposition?  A  majority  of 
the  electors  voting  on  this  subject  of  county  uniformity 
of  school  books,  or  a  majority  of  all  electors  voting  at 
said  election  in  said  county?     *     *    *." 
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I  have  the  honor  to  reply  that  section  7596,  Kirby's 
Digest,  provides  "that  the  electors  of  every  common  school 
district  have  the  right,  at  the  annual  school  meettiigs,  to 
vote  on  the  question  of  "county  uniformity  in  text-books." 

Section  7598,  Kirby's  Digest,  provides  "that  the  county 
court  shall  ascertain  whether  a  majority  of  all  the  votes  cast 
at  that  election  in  the  county  be  for  county  imifonnity/' 
And  section  7599,  Kirby's  Digest,  provides  who  shall  con- 
stitute the  board  to  carry  into  effect  the  result  of  the  elec* 
tion  in  each  county  in  which  a  m^ajority  0/  aU  the  votes  east 
shall  be  for  "county  imiformity/' 

It  appears  to  me  to  be  perfectly  clear  that  "couniy 
uniformity''  is  not  adopted,  unless  a  majority  of  all  electors 
of  the  common  school  district  voting  at  said  election  in 
the  county,  voted  for  "county  uniformity." 

If  the  Legislature  had  intended  that  only  a  majority 
of  those  voting  upon  the  question  of  '*uniformity,"  should 
be  necessary  to  adopt  it,  the.  Legislature  would  have  said 
so,  just  as  it  has  said  in  many  other  statutes. 

Take  the  liquor  statute  for  a  illustration,  where  it  says 
"if  at  such  election  a  majority  of  the  votes  cast  in  any 
coxmty  upon  the  question  be  not  for  license,  then,  it  shall 
be  unlawful  for  the  county  court  to  grant  license/'  etc. 

The  statutes  in  reference  to  "county  uniformity," 
IS  like  the  constitutional  requirement  for  the  adoption  of 
a  constitutional  amendment,  and  the  case  of  Rice  v.  Palmer, 
78  Ark.  432,  is  in  point. 

Section  7602,  Kirby*s  Digest,  provides,  "That  the 
books  so  adopted  shall  be  brought  into  exclusive  use  in  all 
of  the  public  schools  of  the  coimty  as  soon,  and  as  rapidly 
as  practicable,"  and  the  same  section  prohibits  the  use  of 
any  other  books. 

Section  7605,  Kirby^s  Digest,  says,  "That  the  board 
of  directors  of  special  school  districts,  in  any  coimty,  which 
shall  adopt  a  uniform  series  of  books,  as  provided  in  this 
act,  shall  have  the  option  of  adopting  the  coxmty  uniform 
series,  or  a  different  series,  in  whole  or  in  part,  for  use  in 
its  schools." 
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I  am  of  the  opinion  that  special  school  districts  have 
no  right  to  vote  upon  the  question  of  "county  uniformity" 
in  connection  with  the  common  school  districts. 

The  consideration  of  the  whole  act  shows  that  it  was 
only  intended  to  apply  to  common  school  districts,  and 
section  7605,  Kirby's  Digest,  was  merely  inserted  for  the 
purpose  of  allowing  the  boards  of  directors  of  special  school 
districts,  if  they  deemed  it  expedient,  to  adopt  "county 
uniformity." 

It  would  not  be  proper  to  allow  the  electors  of  a  special 
school  district  to  participate  in  adopting  a  series  of  books 
that  common  school  districts  would  be  compelled  tq  use 
when  the  directors  of  the  special  school  district  would  not 
be  bound  by  the  result. 

Trusting  I  have  fully  answered  your  inquiry,  I  am, 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


SCHOOL  DISTRICTS— PROCEEDS  FROM  SALE  OF 

BONDS. 

September  4, 1912. 
Hon.  Geo.  B.  Cook, 

Superintendent  Public  Instruction, 
Little  Rock,  Ark. 
Dear  Sir : 

I  am  in  receipt  of  your  letter  of  the  2d  inst.,  in  which 
you  ask  if  a  school  district  is  required  to  deposit  with  the 
coimty  treasurer  money  received  from  the  sale  of  bonds, 
and  if  the  treasurer  is  allowed  2  per  cent  conunission  thereon. 

I  have  the  honor  to  reply  that  these  questions  are 
not  free  from  doubt,  but  it  is  my  opinion  that  the  district 
would  not  be  required  to  deposit  the  money  with  the  treas- 
urer, unless  the  act  under  which  the  money  is  borrowed 
requires  it  to  be  so  deposited,  and  if  it  should  be  deposited, 
in  the  absence  of  any  provision  requiring  it  to  be  so  deposited, 
I  do  not  think  the  treasurer  would  be  entitled  to  a  com- 
mission upon  it. 
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Permit  me  to  say  in  this  comiection  that  the  next 
General  Assembly  should  pass  an  act  requiring  that  all 
moneys  of  a  school  district,  no  matter  from  what  source 
received,  should  be  paid  to  the  treasurer.  In  this  way 
we  would  have  a  permanent  public  record  of  moneys  received 
by  school  districts,  and  the  manner  of  its  disbursement. 
In  that  event,  money  borrowed  by  a  school  district  would 
be  in  the  custody  of  a  public  official,  who  is  under  a  proper 
and  sufficient  bond  for  the  discharge  of  his  duties. 

I  presume  that  all  money  that  has  been  borrowed  has 
been  properly  disbursed,  but  it  certainly  is  a  loose  system 
under  which  a  number  of  the  school  districts  have  been 
operating. 

If  the  Legislature  should  think  that  the  commission 
provided  for  the  treasurer  upon  school  funds,  that  the  law 
now  requires  to  be  paid  to  him,  would  be  excessive  on  funds 
arising  from  the  sale  of  bonds,  it  could  be  provided  that  the 
treasurer  handle  the  funds  for  a  less  commission;  or,  for 
that  matter,  no  commission  at  all. 

I  trust  that  you,  as  the  head  of  the  school  affairs  of 
this  State,  will  give  this  matter  your  consideration,  and 
make  some  recommendation  to  the  Legislature  along  the 
lines  suggested. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney    General, 


COUNTY  UNIFORMITY  LAW— DUTY  OF  QUORUM 

COURT  THEREUNDER. 

October  8, 1912. 
^  Hon.  Geo.  B.  Cook, 

Little  Rock,  Ark. 
Dear  Sir: 

I  have  the  honor  to  reply  to  your  favor  of  the  5th, 

.  addressed  to  the  Attorney  General.    I  beg  to  advise  you 

that  I  am  of  the  opinion  that  inasmuch  as  Act  217,  Acts  of 

1911,  provides  that  the  coxmty  levying  court  shall  convene 
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on  the  fourth  Wednesday  in  October,  that  that  would  be 
the  proper  time  for  the  levying  court  to  perform  the  duties 
provided  under  section  7698  0/  Kirby'a  Diffeat.  The  fact 
that  the  county  court  still  meets  on  the  first  Monday  in 
October,  is,  I  think,  immaterial  because  it  does  not  meet 
as  a  levying  court  until  the  fourth  Wednesday  in  October, 
and  it  is  at  that  time  that  it  is  required  to  open  the  returns 
and  ascertain  the  result  of  the  vote  on  the  question  of  county 
uniformity.  I  think  under  section  7599,  Kirby's  Digest, 
the  county  judge  would  have  authority  to  appoint  the 
commissioners  any  time  within  thirty  days  after  tiie  declara- 
tion by  the  levying  board  that  a  majority  of  the  votes  had 
been  in  favor  of  uniformity. 

Yours  truly, 
WM.  H.  RECTOR, 

Assistant  Attorney  General. 


FOREST  RESERVE  FUND— WHEN  APPORTIONED. 

October  12,  1912. 
Hon.  Geo.  B.  Cook, 
Dear  Sir: 

Replying  to  your  communication  of  the  11th  inst., 
I  beg  to  state  that  it  is  my  opinion  that  under  the  provi- 
sions of  Act  423,  Acts  of  1911,  the  mon^  in  the  treasury 
derived  from  the  forest  reserve  cannot  be  apportioned  any 
time  except  the  first  Monday  in  September.  In  sections  3 
and  4  of  tiie  act  you  will  observe  that  the  Treasurer  and  the 
Auditor  are  only  authorized  to  report  to  the  State  Board 
of  Education  the  amount  of  such  funds  on  hand  for  each 
coimty  in  the  State  on  September  1,  of  each  year,  and  that 
such  funds  shall  be  apportioned  to  the  several  school  dis- 
tricts in  the  same  manner  as  other  funds  are  apportioned 
by  the  State  for  public  schools,  and  the  State  Treasurer 
is  only  authorized  to  draw  warrants  upon  this  fund  on  the 
first  Monday  in  September  of  each  year. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


OPINIONS 

TO  THS 

STATE  LAND  COMMISSIONER 
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WHEN  LANDS  ARE  SUBJECT  TO  TAXATION. 

May  19,  1909. 
Hon.  L.  L.  Coffman, 

Commissioner  of  State  Lands, 
State  of  Arkansas. 
Dear  Sir  : 

I  am  in  receipt  of  your  communication  of  the  13th  inst,, 
in  which  you  state  that  Jacob  Newhart  made  final  proof 
on  February  25,  1903,  and  on  said  day  final  certificate  was 
issued  to  the  southwest  quarter  of  the  northeast  quarter, 
of  section  36,  township  3,  range  22  west,  and  you  ask  if 
this  land  was  subject  to  the  payment  of  taxes  for  year  1903. 
I  beg  to  reply  that  in  my  opinion  it  was. 

Lands  shall  be  assessed  and  taxed  by  the  State,  begin- 
ning with  the  year  they  were  finally  disposed  of  by  the 
United  States.  Provided,  such  lands  were  disposed  of  by 
the  United  States  prior  to  the  time  fixed  for  the  annual 
assessment  of  personal  property,  and  if  subsequently  dis- 
posed of,  they  shall  be  taxed,  beginning  with  the  next 
succeeding  year.    See  section  4722  of  Kirby's  Digest. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


SWAMP    AND    OVERFLOW    LANDS— WHEN    NOT 

SUBJECT  TO  ENTRY. 

July  22,  1910. 
Hon.  L.  L.  Coffman, 

State  Land  Commissioner, 
Little  Rock,  Ark. 
Dear  Sir : 

I  am  in  receipt  of  your  communication  in  which  you 
state  that  you  have  on  file  an  application  to  buy  the  east 
half  {E}/Q  section  seventeen  (17),  and  the  east  half  (EJ^) 
section  (10),  all  in  township  thirteen  (13),  north  of  range 
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two  (2),  east,  as  swamp  and  overflowed  lands.  That  you 
find  on  the  plat  book,  a  book  which  is  used  as  an  index  to 
the  tract  book,  the  number  "1743,"  indicatiiig  that  the 
land  has  been  sold,  and  the  certificate  marked  1743,  but 
that  you  fail  to  find  any  entry  made  of  the  sale  as  swamp 
land  in  any  of  the  records,  giving  the  name  of  entryman 
and  date  of  entry.  You  further  state  that  the  nimiber  on 
the  plat  book  would  indicate  that  the  land  was  sold  between 
1868  and  1877.  That  the  land  was  certified  to  your  office 
as  being  forfeited  for  the  taxes  in  1883,  and  that  your  office 
has  disposed  of  all  the  land  described  by  sale  and  donation 
xmder  tiie  forfeiture  of  1883.  That  it  has  always  been  the 
practice  that  when  an  application  to  buy  swamp  land  was 
filed,  you  look  to  the  plat  book,  and  if  tiie  plat  book  indi- 
cates that  the  land  was  sold,  you  so  report  it. 

You  further  state  that  the  land  department  has  treated 
this  land  as  sold  for  a  period  of  more  than  thirty  years.  That 
part  of  it  is  now  in  the  possession  of  people  who  have  made 
valuable  improvements  upon  it,  holding  under  the  title 
conveyed  by  the  State,  when  the  State  disposed  of  it  as  for- 
feited lands. 

You  now  wish  to  know  if  you  should  entertain  this 
application  on  file,  and  sell  this  land  as  swamp  and  over- 
flowed land. 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  you 
should  refuse  the  application  to  purchase.  I  think  that  the 
entry  made  on  the  plat  book  comes  within  the  rule  of  ancient 
records  or  documents,  and  you  have  a  right  to  presume 
from  such  record  that  a  patent  was  lawfully  and  legally 
issued  pursuant  to  the  entry  made  on  the  plat  book. 

In  view  of  that  record,  and  the  further  facts  stated  in 
your  letter,  I  think  the  parties  who  are  now  in  the  possession 
of  the  land,  under  the  conv^ance  above  mentioned,  are 
entitled  to  it,  in  preference  to  any  person  who  could  only 
obtain  title  by  virtue  of  having  discovered  some  technical 
omissions  from  the  records. 
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I  would  suggest  that  you  make  an  entry  in  the  tract 
book  in  some  manner,  calling  attention  to  the  fact  that  the 
plat  shows  the  land  has  been  sold. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General; 


SCHOOL    LANDS    ARE    SUBJECT    TO    TAXATION 

IMMEDIATELY  AFTER  SALE. 

October  10,  1912. 

Hon.  R.  G.  Dye, 

Land  Commissioner, 

City. 

Dear  Sir :  "^ 

Replying  to  your  favor  of  the  7th  inst.,  I  beg  to  advise 
you  that  after  giving  the  question  contained  in  your  letter 
considerable  thought  and  attention  we  have  finally  come  to 
the  conclusion  that  under  section  6874,  Kirby's  Digest, 
school  lands  sold  by  the  State  are  subject  to  tascation  "im- 
mediately after  sale.'' 

Yours  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 
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PURE  FOOD  LAW  DISCUSSED. 

February  11, 1910, 
Hon,  Guy  B.  Tucker, 

Commissioner  Mines,  Manufactures  and  Agriculture, 
Little  Rock,  Ark, 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  even  date 
asking  for  my  construction  of  Act  302,  Acta  1909,  which 
amended  Item  4  of  section  6  of  Act  431,  Acta  1907. 

In  order  to  construe  this  amendment,  it  is  necessary, 
of  course,  to  consider  the  act  of  1907.  The  first  aection  of 
that  act  makes  it  a  violation  of  the  law  for  any  person  to 
manufacture  within  this  State  any  article  of  food  or  drug, 
which  is  adulterated  or  misbranded  within  the  meaning 
of  the  act. 

The  act  further  provides  that  the  State  Treasurer,  the 
Commissioner  of  Mines,  Manufactures  and  Agriculture 
and  the  Secretary  of  State  shall  make  uniform  rules  and 
regulations  for  carrying  out  the  provisions  of  the  act,  in- 
cluding the  collection  and  examinations  of  specimens  of 
foods  and  drugs  manufactured,  or  offered  for  acUe  m  the 
State.  The  term  "food"  as  used  in  the  act,  includes  all 
articles  used  for  food  or  drink. 

For  the  purpose  of  the  act,  certain  articles  are  deemed 
to  be  adulterated.  Item  4  of  aection  6  declares  all  articles 
to  be  adulterated  that  are  mixed,  colored,  powdered,  coated 
or  stained  in  a  manner  whereby  damage  or  inferiority  is 
concealed.  But,  it  appears  that  the  Legislature  of  1909 
did  not  consider  that  this  was  broad  and  specific  enough 
to  fully  cover  persons  who  were  making  and  selling  adulter- 
ated vinegar,  and  did  not  fully  reach  persons  who  were  sell- 
ing vinegar  made  from  materials  chosen  to  impart  a  color 
and  taste  similar  to  that  of  cider  vinegar,  without  informing 
the  public  of  the  true  nature  of  the  articles.  Therefore, 
the  Legislature  added  the  f oUo^YUig  to  Item  4 : 
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"Provided,  that  burned  sugar  or  any  other  coloring 
matter  whatever,  including  saccharine,  used  in  the 
manufacture  of  vinegar  and  cider,  shall  be  deemed  an 
adulteration.  Vinegars  made  from  materials  especially 
chosen  to  impart  a  color  and  taste  similar  to  that  of 
cider  vinegar,  are  held  to  be  an  imitation  of  cider  vine- 
gar, unless  each  package,  wholesale  and  retail,  as 
delivered  to  the  purchaser,  is  distinctly  marked  by  ia 
label  which  states  the  true  nature  of  the  article/' 
It  appears  to  be  perfectly  clear  that  it  is  now  a  vio- 
lation for  any  person  to  manufacture,  to  sell,  or  offer  for  sale, 
any  vinegar  or  cider  that  is  artificially  colored.    And  it  is  a 
violation  of  the  law  for  any  person  to  manufacture,  or  for 
any  person  to  sell,  or  offer  for  sale,  any  vinegars  made  from 
materials  especially  chosen  to  impart  a  color  and  taste 
similar  to  that  of  cider  vinegar,  unless  the  package,  whole- 
sale and  retail,  as  delivered  to  the  purchaser,  is  distinctly 
marked  by  a  label  which  states  the  true  nature  of  the  article. 
You  will  observe  that  the  law  permits  the  sale  of  vine- 
gars that  are  made  from  materials  especially  chosen  to  give 
it  a  color  and  taste  similar  to  that  of  cider  vinegar,  provided 
the  package  is  properly  branded,  but  in  no  case  is  the  manu- 
facture or  sale  of  vinegar  or  cider,  allowed  where  any  artifi- 
cial coloring  is  added  to  it. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


FEEDING  STUFFS— THE  LAW  APPLIES  TO  CORN 
CHOPS  BUT  NOT  TO  COTTON  SEED  HULLS. 

July  26,  1911. 
Hon.  Clay  Sloan, 

Commissioner  Mines,  Manufactures  and  Agriculture, 
Little  Rock,  Ark. 
Dear  Sir : 

Replying  to  your  inquiry  as  to  whether  an  inspection 
fee  is  required  upon  cotton  seed  hulls  and  com  chops,  imder 
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the  provisions  of  Act  161,  Acts  of  1911,  I  have  the  honor 
to  say  that  it  is  my  opinion  that  the  law  does  not  apply  to 
cotton  seed  hulls,  but  does  apply  to  com  chops*  If  we  read 
section  2,  of  the  act,  as  entirely  disconnected  from  the  balance 
of  the  act  and  the  title,  and  construe  it  literally,  cotton 
seed  hulls  would  probably  be  covered  by  it.  But  in  con- 
struing a  statute,  we  must  first  inquire  what  is  the  object 
to  be  accomplished  by  it.  The  general  intent  of  a  law  must 
be  kept  in  view  in  determining  the  meaning  of  any  part  of  it. 
The  whole  and  every  part  must  be  conisdered. 

As  will  be  seen  from  the  title  and  the  whole  text  of 
Act  161,  its  sole  purpose  is  to  prohibit  the  selling  of  "Adul-^ 
terated  Concentrated  Commercial  Feeding  Stuffs."  Such 
feeding  stuffs  as  come  within  the  provisions  of  the  act  must 
be  in  bags  or  packages,  and  two  hundred  (200)  pounds  is 
the  maximum  amount  allowed  in  a  bag  or  package.  We 
know  that  only  a  small  per  cent  of  cotton  seed  hulls  are 
sold  in  bags  or  packages. 

Did  the  Legislature  intend  to  require  dealers  to  go  to 
an  expense  of  about  two  ($2)  dollars  a  ton  to  sack  hulls — 
This  expense  to  be  borne  by  the  producer  or  consumer, 
with  no  resulting  benefit  to  anyone?  "Statutes  should 
receive  such  a  reasonable  construction,  if  the  words  and 
subject  matter  will  admit  of  it,  as  that  the  existing  rights 
of  the  public,  or  of  individuals  be  not  infringed.  What  is 
reasonable,  convenient,  or  causes  hardships  or  injustice  is 
to  be  considered."  Cotton  seed  hulls  are  not  classed  or 
defined  commercially  as  "Concentrated  Feeding  Stuffs." 
They  bear  the  same  relation  to  cotton  seed  as  straw  to  oats. 
They  are  used  for  the  same  purpose  as  hay  and  straw — ^for 
roughness.  They  sell  for  about  the  same  price  per  ton  as 
feeding  stuffs  that  are  exempted  under  section  2,  of  the  act. 
The  object  of  the  inspection  is  to  detect  adulterations. 
What  would  be  the  need  to  adulterate  cotton  seed  hulls? 
If  the  Legislature  had  specifically  mentioned  cotton  seed 
hulls,  it  would  undoubtedly  have  put  them  in  the  same 
class,  defined  as  whole  hays,  straws  and  com  stover.  It  is 
more  reasonable  to  presume  that  the  law-makers  intended 
for  the  exempted  class  to  exclude  cotton  seed  hulls,  than 
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to  presume  tliat  they  intended  to  declare  tfaem  to  be  ''oon- 
oentrated  feeding  stuffs/'  to  change  the  manner  in  wfaidi 
they  are  sold,  and  to  require  what  is  apparently  a  useless 
inspection. 

It  is  argued  by  some  dealers  that  because  section  8, 
of  the  act,  specifically  declares  crushed  or  ground  ear  cOTn 
to  be  subject  to  inspection,  it  necessarily  follows  that  crushed 
or  ground  shelled  com  is  not  covered  l^  the  law. 

It  is  my  opinion  that  under  section  2,  of  the  act,  crushed 
or  ground  com,  whether  ear  or  shelled  com,  is  subject  to 
the  act.  Section  8  simply,  in  effect,  says  you  cannot  mix 
any  compound  commercial  feeding  stuff  with  crushed  or 
ground  ear  com,  but  you  are  permitted  to  sell  crushed  or 
ground  ear  com  by  itself.  Remember,  however,  that  by 
here  specifically  authorizingyou  to  sell  crushed  or  ground  ear 
com,  we  do  not  mean  to  exempt  you  from  the  other  provi- 
sions of  the  Act. 

Trusting  I  have  fully  answered  your  inquiry,  I  am. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


FERTILIZERS— CERTAIN  ARTICLES  HELD  TO  BE 
SUBJECT  TO  THE  ACT  OF  1907, 

September  20,  1911. 
Hon.  Clay  Sloan, 

Conmiissioner  Minesf  Manufactures  and  Agriculture, 
City. 
Dear  Sir: 

I  have  the  honor  to  reply  to  your  favor  of  the  13th  inst., 
addressed  to  the  Attorney  General. 

I  have  examined  the  correspondence  you  enclose 
between  yourself  and  the  Western  Crushed  Rock  &  Con- 
crete Company,  of  Kansas  City,  Mo.,  and  have  reached  the 
conclusion  that  the  "Hi^  Grade  Lime-stone  Fertilizer*' 
manitfactured  by  the  Western  Crushed  Rock  &  Concrete 
Company,  of  Kansas  City,  Mo.,  is  commercial  fertilizer 
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within  the  meaning  of  the  fertilizer  act  approved  May  27, 
1907.  I  therefore  concur  in  the  opinion  that  you  escpreesed 
to  these  people  in  your  letter  of  August  19,  1911.  I  pre- 
sume it  is  unnecessary  to  take  up  this  question  and  discuss 
the  same  in  detail. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


FEED  STUFFS— "RICE  POLISH'*  IS  SUBJECT  TO 

THE  INSPECTION  FEE. 

October  12, 1911. 

Hon.  Clay  Sloan, 

Commissioner  Mines,  Manufactures  and  Agriculture, 

City. 
Dear  Sir : 

I  beg  to  reply  to  your  favor  of  the  11th  inst.,  which 
is  as  follows: 

"In  the  process  of  milling  the  finished  commercial 
rice  grain  there  is  an  outer  layer  or  cuticle  removed, 
called  'bran,'  then  th«^  is  removed  a  second  cuticle 
known  to  the  trade  as  'rice  polish.' 

"The  'rice  polish'  is  sold  and  used  for  'feed  for 
live  stock  and  poultry'  and  is  to  rice  about  what  shorts 
is  in  mUling  wheat. 

"Wheat  shorts  is  exempted  from  the  inspection 
fee  in  Act  161,  approved  April  7, 1911.  Is  'rice  polish' 
subject  to  or  exempted  from  this  inspection  fee?'' 

Section  6,  Act  161,  Acta  of  1911,  provide  that  the 
inspection  fee  shall  not  apply  to  bran,  middlings  or  shorts 
made  from  unadulterated  wheat,  com,  rye  or  budcwheat* 
This  class  of  feeding  stuff  is  specifically  excepted  from  the 
payment  of  the  inspection  fee.  I  do  not  find  that  rice,  or 
any  product  of  that  grain,  is  excepted  from  the  payment 
of  the  fee. 
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I  am  therefore  of  the  opinion  that  "rice  polish"  is  sub- 
ject to  taxation  under  the  act. 

Yours  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


FEED    STUFFS— CERTAIN    TRANSACTIONS 

RELATING  TO  SALE  THEREOF  DISCUSSED. 

THE  STATE  CAN  NOT  TAX  INTERSTATE 

COMMERCE  OR  FEED  WHICH  IS  THE 

SUBJECT  OF  INTERSTATE 

COMMERCE. 

December  18,  1911. 
Hon.  Clay  Sloan, 

Commissioner  Mines,  Manufactures  and  Agriculture, 
Little  Rock,  Ark. 
Dear  Sir : 

I  beg  to  reply  to  your  favor  of  the  12th  inst.,  in  which 
you  ask  the  following  questions: 

"1.  Does  the  law  require  a  shipper  from  a  point 
in  another  State  to  place  Arkansas  tags  upon  his  ship- 
ment when  made  to  Arkansas? 

"2.  If  it  does  not  require  him  to  so  tag  such 
shipment,  is  the  shipment  subject  to  seizure  by  this 
department  when  made  to  Arkansas? 

"3.  Has  the  Arkansas  buyer  of  such  shipment 
a  right  under  the  law  to  use  sudi  shipment  by  feeding 
to  his  own  stock  without  tagging  it? 

"4.  Has  an  Arkansas  manufacturer  or  dealer 
the  right  under  the  law  to  ship  to  a  customer  in  another 
State  concentrated  commercial  feed  without  attaching 
the  Arkansas  tag?" 

The  first  question  I  shall  answer  in  the  negative.  When 
the  sale  is  made  in  another  State,  although  tiie  buyer  may 
live  in  this  State,  and  the  property  may  be  shipped  here, 
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it  is  not  subject  to  the  Arkansas  tax,  and  any  attempt  on 
the  part  of  t^is  State  to  require  taxation  on  such  sale,  will 
be  construed  by  the  courts  as  a  burden  upon  interstate 
commerce.  The  Arkansas  act  only  applies  to  sales  made 
in  Arkansas,  and  any  attempt  to  construe  it  otherwise 
would  result  disastrously  to  the  act,  in  that  it  would  make  it 
violative  of  the  commerce  clause  of  the  Constitution. 

Your  second  question  I  would  answer  also  in  the  nega- 
tive for  the  reasons  indicated  in  the  paragraph  above. 

A  person  buying  feed  for  his  own  use,  and  not  for  re-sale 
is  not  required  to  pay  a  tax,  therefore,  your  third  question 
should  be  answered  in  the  affirmative. 

I  will  say  in  answer  to  your  fourth  question  that  Ark- 
ansas manufacturers  can  not  ship  feeding  stuff  to  another 
State,  where  the  sale  is  made  in  this  State,  without  paying 
the  Arkansas  tax. 

I  use  the  term  "where  the  sale  is  made  in  this  State"  in 
its  broad,  and  not  in  its  technical  sense.  Of  course,  if  a 
manufacturer  in  Arkansas  receives  from  a  foreign  State  an 
order  for  feeding  stuff,  fills  the  order  and  ships  the  food  to 
a  foreign  State,  that  transaction  would  be  a  part  and  parcel 
of  interstate  commerce,  and  would  not  be  taxable  either 
in  this  State,  or  the  State  where  the  food  is  delivered.  This 
is  so  for  the  reasons  indicated  in  our  answers  to  your  first 
questions.  If  the  order  comes  from  some  point  in  the 
State  to  an  Arkansas  manufacturer,  and  is  accepted,  although 
the  feeding  stuff  is  shipped  out  of  the  State,  tiie  transaction 
is  completed  in  this  State,  and  we  are  inclined  to  the  opinion 
that  the  feed  would  be  taxable;  but  where  the  order  comes 
from  a  foreign  State  and  is  accepted  in  this  State,  and  the 
goods  shipped  by  virtue  thereof,  we  do  not  think  it  is  taxable 
in  either  State,  although,  of  course,  when  it  is  offered  for 
re-sale  in  the  foreign  State,  it  is  then  subject  to  the  tax 
imposed  by  that  State. 

Whenever  the  transaction  is  an  interstate  transaction, 
it  is  not  taxable  under  the  Arkansas  law,  and  so  far  as  the 
State  is  concerned  no  tax  can  be  demanded. 

The  practical  operation  of  our  law  in  connection  with 
the  laws  of  other  States  will  require  the  manufacturer  to 
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pay  the  tax  dCToanded  in  the  State  whBie  his  product  is 
to  be  retailed.  In  other  words,  an  Arkansas  dealer,  buying 
from  a  foreign  manufacturer,  will  require  that  manufacturer 
to  pay  the  Arkansas  tax,  because  if  the  manufacturer  does 
not  pay  it,  the  dealer  will  have  to  pay  the  tax  himself. 
Likewise,  a  foreign  dealer  who  buys  from  an  Arkansas 
manufacturer,  will  require  the  manufacturer  to  pay  tiie 
tax  demanded  by  the  State  in  which  the  feed  is  to  be  resold, 
because  if  the  manufacturer  does  not  pay  it,  the  foreign 
dealer  will  be  required  to  pay  it  himself.  This  is  accom- 
plished by  the  dealer  refusing  to  take  the  product,  unless 
it  is  properly  stamped  and  ready  for  resale.  So,  in  ^ect, 
eveiy  foreign  product  coming  into  this  State  for  re-sale  will 
.  be  tagged  by  the  foreign  manufacturer  with  Arkansas  tags. 
Arkansas  dealers  will  not  handle  the  product  unless  this  is 
done,  and  likewise,  the  domestic  product  shipped  to  a  for- 
eign State  will  be  tagged  by  the  Arkansas  manufacturer, 
with  the  proper  tag  required  by  the  foreign  State,  else  the 
foreign  dealer  will  not  accept  it.  So,  in  its  practical  oper- 
ation, tags  will  be  required  by  the  demands  and  customs 
of  business  which  the  law,  in  reality,  does  not  require. 
So  far,  however,  as  this  State  is  concerned,  no  tax  can  be 
required  upon  an  interstate  shipment,  whether  the  shipment 
originates  in  this  State,  or  is  delivered  in  this  State. 

I  have  gone  somewhat  into  detail,  because  I  find  there 
has  been  some  misunderstanding  about  a  previous  ruling 
of  this  Department.  That  ruling  is  neither  reversed  or 
modified,  but  is  adhered  to  as  explained  herein. 

Yours  very  truly, 

^T^.  H.  RECTOR, 

Assistant  Attorney  General. 


OPINIONS 

TO 

PROSECUTING  ATTORNEYS 
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MEDICAL  PRACTICE  ACT— VIOLATION  THEREOF. 

January  16,  1909. 
Hon.  D.  B.  Horsley, 

Bentonville,  Arkansas. 

Dear  Sir  and  Friend : 

I  am  in  receipt  of  your  letter  enclosing  an  advertise- 
ment of  Doctor  Walker,  and  stating  that  he  desires  to  go 
from  town  to  town  and  place  to  place  and  advertise  and  sell 
this  medicine  to  customers  wherever  found. 

I  think  there  is  no  question  but  what  he  would  be  in 
violation  of  section  5242  of  Kirby's  Digest,  if  he  does  so. 
In  my  opinion,  the  law  referred  to  was  passed  to  cover  just 
such  cases  as  referred  to  in  your  letter. 

I  am,  with  best  wishes. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


LOCAL  OPTION— PETITION  AND  ORDER 

SUFFICIENT. 

February  4,  1909. 
Hon.  C.  E.  Elmore, 

Prosecuting  Attorney  Sixteenth  Judicial  District, 

Mammoth  Spring,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  stating  that  at 
the  April  term  of  the  county  court  of  Fulton  county,  an  order 
was  made  on  a  petition,  prohibiting  the  sale  of  intoxicating 
liquors  within  three  miles  of  the  "New  Stone  Public  School 
House,"  situated  on  block  twenty-three  (23),  in  the  town 
of  Mammoth  Spring,  Arkansas.  That  the  language  of  the 
order  describing  the  schoolhouse  is  the  same  as  the  language 
of  the  petition  praying  that  the  order  be  granted. 


462  BIENNUL  REPORT 

You  state  that  there  was  at  that  time,  and  is  now,  but 
one  stone  schoolhouse  in  the  town  of  Mammoth  Spring, 
Arkansas,  and  that  the  same  is  situated  on  block  twenty- 
two  (22)^  about  sixty  (60)  feet  south  of  the  location  of 
block  twenty-three  (23). 

You  further  state  that  at  the  January  term,  1909, 
your  county  court  disregarded  the  order  above  mentioned, 
and  granted  saloon  license  for  the  sale  of  whiskey  in  the 
town  of  Mammoth  Spring,  Arkansas,  and  that  the  saloon 
is  now  located  within  three  miles  of  the  ''New  Stone  School- 
house,''  and  you  want  my  opinion  as  to  whether  the  county 
court  had  the  authority  to  grant  license  under  the  circum- 
stances mentioned,  and  if  the  license  granted  afford  any 
protection  to  the  seller. 

I  understand  from  your  inquiry  that  the  court  took  the 
position  that  as  the  petition  prayed  for  an  order  prohibiting 
the  sale  of  intoxicants  within  three  miles  of  the  "New  Stone 
Schoolhouse"  of  Mammoth  Spring,  situated  on  block 
twenty-three,  and  as  the  order  was  made  accordingly,  and 
as  the  schoolhouse  is  located  on  block  twenty-two,  that  the 
order  was  invalid. 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  the 
order  was  not  invalid ;  that  the  court  had  not  the  authority 
to  grant  the  license,  and  that  the  license  affords  the  seller 
no  protection.  I  think  that  when  the  petition  mentioned 
the  ''New  Stone  Schoolhouse,"  and  the  order  was  accord- 
ingly made,  and  that  being  the  only  "New  Stone  School- 
house"  in  the  town  of  Mammoth  Spring,  that  it  was  a  suffi- 
cient identification  of  the  schoolhouse,  and  that  it  w?.s 
unnecessary  to  mention  the  block  upon  which  it  was  situated. 

Section  5129  of  Kirby's  Digest,  under  which  county 
courts  shall  put  in  operation  what  is  known  as  "the  thre^- 
mile  law,"  does  not  require  the  petition  to  describe  upon 
what  block  or  lot  any  church  or  institution  of  learning  is 
situated,  and  it  is  sufficient  to  describe  it  in  the  language 
of  the  statute  as  an  academy,  college,  university  of  insti- 
tution of  learning,  and  to  mention  the  name,  if  any  it  has, 
by  which  it  is  known  in  the  conununity  where  located,  so 
as  to  identify  it  with  reasonable  certain^. 
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The  Supreme  Court  in  the  case  of  Blackwell  v.  State, 
36  Ark.  178,  held  that  this  would  be  a  sufficient  description 
in  an  indictment  charging  a  man  with  selling  intoxicants 
in  a  prohibited  territory.  Therefore,  my  conclusion  is  that 
an  order  would  not  be  required  to  be  any  more  definite 
than  an  indictment  under  the  order. 

On  March  10,  1891,  the  General  Assembly  passed  an 
act  prohibiting  the  sale  of  intoxicating  liquors  within  ten 
mfles  of  Central  College,  in  the  town  of  Nashville,  and 
described  the  college  as  being  located  on  a  certain  quarter 
section,  in  a  certain  section  and  township. 

The  court  held  in  the  case  of  Henry  v.  State,  71  Ark. 
574,  that  the  act  above  mentioned  recites  with  more  than 
necessary  particularity  the  exact  location  of  Central  College. 

I  think  that  the  designation  in  the  petition  and  the 
order  of  the  schoolhouse  as  the  "New  Stone  Schoolhouse," 
in  the  town  of  Mammoth  Spring,  was  sufficient  to  identify 
it,  not  only  with  reasonable  certainty,  but  was  such  a  descrip- 
tion that  no  one  could  misunderstand  what  it  meant.  The 
description  of  the  block  upon  which  the  schoolhouse  was 
located  was  surplusage  in  the  petition  and  the  order.  To 
hold  otherwise  would  be  to  construe  the  law  upon  "a  mere 
calculation  of  technicalities,"  and  thereby  thwart  the  wishes 
of  a  majority  of  the  adult  inhabitants  residing  within  three 
miles  of  the  schoolhouse. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ROAD  LAW  DISCUSSED. 

February  22, 1909. 
Hon.  Geo.  W.  Clark, 

Prosecuting  Attorney  Seventeenth  Judicial  Circuit, 

Conway,  Ark. 
Dear  Sir: 

I  am  m  receipt  of  your  letter  of  the  20th  inst.,  in  which 
you  ask  for  my  opinion  under  section  7331  of  Kirby's  Digest, 
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and  if  male  persons  between  the  ages  of  eighteen  and  forty- 
five  years  are  subject  to  work  upon  the  streets  of  cities  of 
the  second  class  for  a  period  of  four  days. 

I  beg  to  reply  that  it  is  my  opinion  that  the  section 
referred  to  has  nothing  to  do  with  the  maimer  of  woridng 
the  streets  or  regulating  who  are  subject  to  street  duty, 
further  than  it  provides  that  where  any  person  shall  reside 
within  the  corporate  limits  of  any  city  or  town  who  is  re- 
quired to  perform  labor  upon  the  streets  of  said  city  or  town, 
and  who  is  required  to  pay  a  corporate  tax  in  lieu  of  services 
upon  said  streets,  shall  be  exempt  from  labor  upon  the 
public  roads. 

Section  5498  of  Kirby's  Digest  provides  that  the  city 
coimcil  of  any  mimicipal  corporation  shall  have  power  to 
require  by  ordinance,  all  male  persons  between  the  ages.ol^ 
ei^^teen  and  forty-five  years,  resident  within  the  limits  of  such 
corporation,  to  work  and  labor  upon  the  streets,  alleys 
sidewalks  or  public  grounds,  inside  the  limits  of  such  cor- 
poration, provided  no  person  shall  be  liable  for  more  than 
ten  days  of  such  duty  in  one  year;  and  it  further  provides 
that  persons  who  live  in  such  corporations,  shall  not  be  liable 
to  work  on  any  public  roads  outside  thereof. 

In  my  opinion  there  is  no  conflict  between  sections 
7331  and  5498.  Section  7331  provides  that  persons  between 
the  s^es  of  twenty-one  and  forty-five  years  are  subject  to 
road  duty,  not  to  exceed  four  days  in  any  one  year  in  coun- 
ties that  have  adopted  the  optional  system  of  working 
roads.  Section  5498  has  reference  to  the  manner  of  working 
streets,  etc. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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COLUMBIA  COUNTY  SALARY  ACT  CONSTRUED. 

March  12,  1909. 
Hon.  J.  Y.  Stevens, 

Prosecuting  Attorney   Thirteenth  Judicial  Circuit, 

Magnolia,  Arkansas. 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  9th  inst.,  in  which 
you  ask  for  my  construction  of  section  9  and  10  of  an  act 
of  March  23,  1907,  which  act  regulates  the  salaries  of  the 
officers  of  Columbia  county. 

I  beg  to  reply  that  I  concur  in  your  opinion  which  you 
state  you  gave  your  collector,  to  the  effect  that  he  is  charge- 
able with  and  liable  for  all  fees  and  commissions  that  it 
was  the  duty  of  said  officers  to  collect,  and  that  he  must 
pay  such  deputies  and  assistants  as  may  be  required  to 
discharge  the  duties  of  his  office  out  of  his  salary,  which 
salary  is  fixed  by  the  act  at  one  thousand  ($1,000)  dollars' 
provided  the  fees,  emoluments  and  commissions  of  the 
office  amount  to  one  thousand  ($1,000)  dollars. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


LOTTERIES— LAW  PROHIBITING  FULLY 

DISCUSSED. 

Little  Rock,  Ark.,  March  15, 1909. 
Hon.  O.  A.  Graves, 

Prosecuting  Attorney  Eighth  Judicial  Circuit, 

Hope,  Ark. 
Dear  Sir : 

I  am  in  receipt  of  your  conununication  of  the  10th  inst., 
which  is  as  follows: 

"At  different  towns  in  my  judicial  circuit  a  prac- 
tice is  growing  up  to  sell  merchandise,  such  as  ^oes. 
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suits  of  dothes,  watches,  rugs,  art  squares,  etc,  by 
means  of  clubs,  conducted  as  the  suit  dub  proposed 
in  the  letter  herewith  enclosed;  now  I  have  heard  of 
some  raflSing.  Now,  a  number  have  asked  me  recently 
whether  these  *  clubs  and  raffles  are  a  violation  of  the 
law. 

'^I  have  advised  that  the  suit  dub  and  other 
clubs  similarly  conducted,  are  lottery  schemes,  and 
come  within  our  lottery  statute. 

"Does  the  ordinary  raffle  (where  chances  are  sold 
and  drawmg  is  had  and  only  one  wins)  come  within 
the  Lottery  Statute  of  Gaming  Statute,  and  if  within 
the  Gaming  Statute,  what  section?  Does  the  dub 
mentioned  come  within  the  Lottery  Statute?" 

The  letter  referred  to  in  your  communication  to  me 
asks  ''if  it  would  be  lawful  to  organize  a  club  of  fifty  mem- 
bers, each  member  paying  one  ($1)  dollar  per  week  for 
twenty-five  weeks,  and  every  Saturday  nJ^t  there  would 
be  a  drawing,  each  member  being  entitled  to  a  draw,  and  one 
drawing  the  lucky  number  would  receive  a  suit  of  clothes 
or  merchandise  to  the  value  of  twenty-five  ($25)  dollars, 
after  which  he  would  drop  out,  and  those  not  receiving 
suits  from  the  drawing  would  receive  the  same  after  having 
paid  in  the  twenty-five  ($25)  dollars.  The  first  man  would 
get  a  suit  for  one  ($1)  dollars,  and  the  next  for  two  ($2) 
dollars,  and  so  on,  up  to  twenty-five  ($25)  dollars,  then  the 
remaining  twenty-five  members  would  receive  a  twenty-five 
($25)  dollar  suit,  or  twenty-five  ($25)  dollars  worth  of 
merchandise." 

I  beg  to  reply  that  in  my  opinion  the  party  who  wrote 
you  the  letter  could  not  have  devised  a  pkm  more  palpably 
in  violation  of  the  law  if  he  had  taken  time  to  consult  the 
authorities. 

Section  1863,  Kirby'a  Digest,  reads  as  follows: 

"Any  person  who  shall  vend,  sell  or  otherwise 
dispose  of  any  lottery  ticket,  gift,  concert  ticket,  or 
like  device,  shall  be  deemed  guilty  of  a  misdemeanor,  etc.' 
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A  lottery  "is  a  sort  of  a  gaming  contract  by  which,  for 
a  valuable  consideration,  one  may,  by  favor  of  the  lot 
obtain  a  prize  of  a  value  superior  to  the  amount  or  value 
of  that  which  he  risks."  (13  Am.  &  Eng.  Ency.  of  Law, 
1164). 

A  lottery  "is  a  species  of  gaming,  which  may  be  defined 
as  a  scheme  for  the  distribution  of  prizes  by  chance,  among 
persons  who  have  paid,  or  agree  to  pay,  a  valuable  con- 
sideration for  the  chance  of  obtaining  a  prize."  (Vol.  25 
Cyc.  1663.    See  notes  on  same  page.) 

A  niunber  of  cases  have  been  decided  by  various  courts 
in  which  the  facts  were  almost  identical  with  the  proposi- 
tion submitted  in  the  letter  that  you  enclose. 

In  the  case  of  DeFlarin  v.  State^  of  Georgia  (121  Ga.  Rep. 
593;  S.  E.  Rep.  669),  the  facts  were  that  DeFlorin  oper- 
ated what  was  known  as  a  "suit  club."  The  plan  of  the 
club  was  as  follows: 

"Thirty  men  paid  one  ($1)  dollar  each  to  DeFlorin 
and  received  cards  bearing  niunbers  from  one  to  thirty. 
Once  a  week  slips  of  paper  bearing  numbers  corre- 
sponding to  those  on  the  cards  of  the  members  were 
placed  in  a  box,  and  some  disinterested  person  drew 
therefrom  one  slip.  The  member  who  held  the  lucky 
number  was  then  entitled  to  a  suit  of  clothes,  worth 
thirty  ($30)  dollars.  This  member  then  dropped  out 
of  the  club,  and  his  place  was  supplied  by  someone  else. 
If  a  member  paid  one  ($1)  dollar  a  week  for  thirty- 
weeks,  he  was  entitled  to  a  suit,  whether  he  drew  the 
lucky  number  or  not." 

It  was  held  that  DeFlorin  was  guilty  of  the  offense 
of  carrying  on  a  lottery,  the  court  holding  that  the  fact 
that  a  member  who  was  unlucky  in  the  drawing  of  prizes, 
might,  by  continuing  to  pay  one  ($1)  dollar  a  week  for  thirty 
weeks,  receive  a  suit  of  clothes,  regardless  of  the  drawings, 
did  not  make  the  transaction  any  the  less  a  lottery;  the 
lucky  member  of  the  club  won  prizes  varying  in  value  from 
one  ($1)  dollar  to  twenty-nine  ($29)  dollars. 

You  will  find  another  similar  case  reported  in  the  48 
Minn.  555.    In  this  case  the  court  said : 
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"The  statute  is  intended  to  reach  all  devices  in 
the  nature  of  lotteries,  in  whatever  form,  and  the 
courts  will  tolerate  no  evasions  for  the  continuation 
of  the  mischief  which  it  is  intended  to  remedy." 

The  case  of  People  v.  McPhee  (139  Mich.  687,  also 
reported  in  69  L.  R.  A.  505)  is  identical  with  the  cases  above 
quoted. 

You  will  find  the  question  of  what  it  takes  to  consti- 
tute a  lottery  exhaustively  discussed  in  the  citations  of  the 
notes,  page  505,  Vol.  69,  L.  R.  A.  Also  in  the  text  and 
citations  in  the  Am.  &  Eng.  Enc.  of  Law,  Vol.  13,  and  in 
Vol  25. 

On  page  1639,  ofCyc,  this  summary  of  the  law  is  stated: 

"Suit  dubs,  the  members  of  which  pay  weekly 
dues,  and  have  weekly  drawings  for  suits,  the  unsuc- 
cessful member  being  entitled  to  receive  a  suit  event- 
ually, after  the  payment  of  a  stipulated  amount,  or 
withdraw  and  take  out  in  trade  the  installments  which 
they  have  paid  in,  are  lottery  schemes." 

I  know  the  common  impression  is  that  when  the  law 
speaks  of  a  lottery,  it  means  something  like  the  old  Louisi- 
ana lottery,  or  some  other  scheme  with  a  capital  prize  of 
six  hundred  thousand  ($600,000)  dollars,  etc.,  but  the  law 
takes  a  different  view  of  the  matter,  and  condemns  any 
device  or  scheme  whereby  one,  "for  a  valuable  consideration, 
may,  by  favor  of  the  lot,  obtain  something  of  value  supposed 
to  be  superior  to  the  amount  or  value  of  that  which  he 
risks,  regardless  of  the  amount  that  the  party  may  hazard, 
or  of  the  prize  to  be  received." 

Now,  as  to  the  matter  of  raffles :  I  note  that  you  ask 
"if  the  ordinary  rafHe,  where  chances  are  sold  and  drawing 
is  had,  and  only  one  wins,  is  a  violation  of  the  law."  I 
presume  that  the  reason  you  say  '^ordinary  raffles"  is  because 
in  the  past  raffles  have  been  quite  customary,  especially 
upon  a  small  scale,  and  the  frequency  of  these  occurrences 
demonstrates  that  there  is  almost  an  irresistible  inclination 
on  the  part  of  the  human  race  to  enter  into  any  kind  of  a 
scheme  in  which  the  element  of  luck  or  chance  prevails. 
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Disposal  by  chance  of  a  single  prize  among  purchasers 
of  separate  chances  is  within  the  usual  definition  of  lottery. 

Whether  a  party  guilty  of  patricipating  in  a  rafSe 
should  be  proceeded  against  under  the' ** lottery  statute"  or 
under  the  "gaming  statutes,"  would  depend  largely  upon 
the  facts  of  each  particular  case.  The  rafSe  might  be  con- 
ducted in  some  manner  that  would  be  a  violation  of  sec- 
tion 1740  €/  the  Digest.  On  the  other  hand,  a  single  prize 
might  be  disposed  of  in  such  a  manner  as  would  be  a  vio- 
lation of  the  "lottery  statute"  Like  where  parties  buy 
envelopes,  in  which  are  contained  numbers,  and  the  lucky 
number  drawing  the  prize,  or  some  similar  plan. 

Gambling  is  gambling,  no  matter  how  conducted, 
and  if  there  is  any  difference  in  the  manner,  plans,  schemes 
and  devices  by  the  people  gambling,  it  is  one  of  degree. 

In  the  eyes  of  the  law,  parties  who  enter  into  drawings 
and  other  schemes,  into  which  the  elements  of  chance 
enter,  like  the  suit  clubs  mentioned  in  your  letter,  are 
guilty  of  gambling;  like  the  man  at  the  faro  bank  who  cop- 
pers the  ace  with  the  expectation  that  it  will  fall  by  the 
box,  or  the  man  at  the  roulette  wheel,  who  places  his  money 
uix)n  a  certain  number,  hoping  that  in  a  lucky  turn  of  the 
wheel,  the  ball  will  stop  upon  a  number  corresponding 
with  the  one  which  he  has  selected,  and  thereby  yield  him 
a  return  at  the  ratio  of  thirty-five  to  one;  or,  the  fellow  who 
rolls  the  dice,  with  the  expectation  of  throwing  seven  or 
eleven,  instead  of  "craps." 

Trusting  that  I  have  fully  answered  your  inquiry,  I 
am  yours  for  the  enforcement  of  the  law, 

HAL  L.  NORWOOD, 

Attorney  General.   - 
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FEES  OF  SHERIFF— NO  MILEAGE  ALLOWED 
BEYOND  BORDERS  OF  STATE. 

April  22,  1909. 
Hon.  J.  Y.  Stevens, 

Prosecuting  Attorney   Thirteenth  Judicial   Circuit, 

Magnolia,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  15th  inst., 
in  which  you  state,  first : 

''Our  sheriff  went  to  Oklahoma  after  one  ho  was 
under  indictment  here  for  grand  larceny.  The  defend- 
ant returned  with  the  sheriff  without  requisition. 
The  sheriff  presents  bill  to  county  coiut  for  mileage 
entire  trip  and  fees,  besides  all  expenses  for  himself 
and  prisoner.  He  had  warrant  for  the  defendant. 
In  your  opinion,  in  such  case,  what  fees  ought  to  be 
allowed  the  sheriff?" 

I  beg  to  reply  that  in  my  opinion  the  sheriff  would  only 
be  entitled  to  the  mileage  travelled  within  this  State,  and 
for  serving  the  warrant,  and  perhaps  any  amount  he  paid 
out  for  railroad  fare  for  the  prisoner  for  distance  traveled 
within  this  State,  and  other  expenses  of  the  prisoner  within 
this  State. 

It  may  appear  to  be  a  hardship  upon  the  sheriff  to  not 
be  able  to  collect  his  entire  expense,  but  he  should  have  ob- 
tained a  requisition  for  the  prisoner  and  proceeded  a^  the 
law  directs,  to  have  his  expenses  paid  in  the  proper  way. 

You  know  our  courts  have  repeatedly  held  that  there 
must  be  a  specific  statutory  authority  to  the  officer  to  make 
a  charge  for  services  rendered. 

As  your  sheriff  has  no  jurisdiction  beyond  the  borders 
of  the  State,  I  do  not  see  imder  what  law  he  could  claim 
any  mileage  outside  of  the  State;  or,  expenses  for  the  prisoner 
outside  of  the  State,  or  expenses  for  himself  anjrwhere. 
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You  state  second: 

"The  sheriff  went  to  Missouri,  as  messenger, 
after  a  prisoner,  and  the  prisoner  was  returned  here 
by  the  sheriff  acting  as  agent,  as  provided  by  an  act 
of  Congress,  the  defendant  having  been  delivered  to 
him  on  arrest  under  requisition  as  provided  by  said 
act.  The  State  paid  his  expenses,  as  provided  by  law. 
In  this  cases  are  not  his  expenses,  which  are  paid  by 
the  State,  all  the  sheriff,  as  messenger  or  agent,  is  al- 
lowed under  the  law?  In  this  case  sheriff  presents 
bill  for  mileage,  fees  and  expenses.' ' 

I  beg  to  reply  that  it  is  my  opinion  that  the  county 
is  not  liable  to  your  sheriff  for  his  claim  as  mentioned. 
He  can  not  receive  his  expenses  from  the  State,  as  agent  of 
the  State,  under  the  requisition,  and  also  claim  compen- 
sation as  sheriff. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 

P.  S.  "The  county  court  is  hereby  prohibited  from  auditing 
and  allowing  to  any  officer  any  fee  or  allowance  not  specifi- 
cally allowed  such  officer  by  law,  and  in  no  case  shall  con- 
structive fees  be  allowed  to  or  paid  officers  of  any  county 
of  this  State.    (See  section  1458  Kirby's  Digest). 


FEES    OF    PROSECUTING    ATTORNEY    AND    HIS 

DEPUTY. 

April  23,  1909. 
Hon.  Paul  G.  Matlock, 

Prosecuting  Attorney  Tenth  Judicial  Circuit, 

Princeton,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  recent  date, 
which  is  as  follows: 
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''I  want  your  opinion  as  to  whether  or  not  a  prose- 
cuting attorney,  or  a  deputy  prosecuting  attorney,  is 
entitled  to  his  fee  where  the  defendant  pleads  guilty 
to  charges  brought  on  information.  My  deputy  in 
Bradley  county  is  doing  his  best  to  break  up  the  blind 
tigers  down  there,  and  the  defendants  sometimes 
plead  guilty  and  claim  that  when  they  do  so  the  prose- 
cutor is  not  entitled  to  his  fee. 

''If  you  can  strain  the  law  or  your  conscience, 
either,  or  both,  far  enough  to  give  me  a  written  opinion 
holding,  or  tending  to  hold,  that  he  is  entitled  to  his 
fee  in  such  cases,  it  will  be  appreciated  and  do  a  good 
service  down  here." 

I  beg  to  reply  that  the  right  of  your  Bradley  county 
deputy  to  charge  fees  is  governed  by  act  220,  of  1905,  which 
was  amended  by  act  200  in  1907.  The  act  of  1905  amended 
sections  6387-6388  and  6389  of  Kh-by's  Digest,  but  the  act 
applied  only  to  the  counties  named  therein.  The  act  of 
1907  was  passed  to  include  Bradley  and  some  other  counties 
within  the  provisions  of  the  act  of  1905. 

You  will  observe  that  it  is  provided  in  the  act  of  1905, 
that  a  deputy  prosecuting  attorney  shall  have  authority 
to  file  with  any  justice  of  the  peace  of  his  county  information 
charging  any  person  with  the  commission  of  any  offense 
against  the  laws  of  this  State,  and  it  shall  be  the  duty  of 
deputy  to  attend  and  prosecute  such  charge  on  behalf  of 
the  State,  and  he  shall  be  allowed  the  same  fees  as  are  now 
allowed  bylaw  to  prosecuting  attorneys  in  similar  cases  in 
the  circuit  court.  When  a  deputy  files  the  information 
and  is  present  and  ready  to  prosecute,  and  the  party  pleads 
guilty,  this  constitutes  a  conviction,  and  the  deputy  is 
entitled  to  his  fee. 

The  act  of  1905  further  provides  that  the  deputy  shall 
attend  and  prosecute  on  behalf  of  the  State  in  any  criminal 
case  when  so  requested  by  any  justice  of  the  peace  or  the 
prosecuting  attorney  of  the  circuit.  You  will  observe 
from  this  act  that  when  a  deputy  files  an  information,  he 
attends  and  prosecutes  without  being  requested  by  the 
justice  of  the  peace. 
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Of  course,  you  understand  that  in  counties  not  included 
in  the  acts  of  1905  and  1907,  the  fees  of  your  deputy  is  gov- 
emed  by  sections  6387-6389  inclusive,  of  Kirby's  Digest; 
and  where  these  sections  apply  the  deputy  can  only  have  a 
party  arrested  upon  information  for  a  violation  of  the  laws 
mentioned  therein,  and  can  not  charge  a  fee  where  the 
party  is  arrested  upon  information,  unless  the  party  shall 
plead  not  guilty,  and  demand  a  trial  on  the  charge. 

Section  6390,  Kirby's  Digest,  provides  that  when  any 
party  is  charged  with  an  offense  mentioned  in  section  6388, 
Kirby's  Digest,  by  affidavit,  or  otherwise,  and  shall  plead 
not  guilty,  and  shall  secure  the  services  of  an  attorney  to 
represent  him  in  the  trial,  it  shall  be  the  duty  of  the  justice 
of  the  peace  to  cause  the  prosecuting  attorney,  or  deputy 
of  such  county,  to  be  notified  of  the  nature  of  the  charge, 
and  such  prosecuting  attorney  or  deputy  shall  appear  and 
prosecute,  and  upon  conviction  be  allowed  the  same  fees 
as  are  now  allowed  for  similar  cases  in  the  circuit  coiut. 

The  words  "or  otherwise/'  in  section  6390  of  Kirby's 
Digest  have  no  reference  to  a  party  arrested  upon  infor- 
mation, because  the  preceding  sections  provide  under  what 
circumstances  a  deputy  may  receive  a  fee  where  he  has  a 
party  arrested  upon  information. 

Now,  in  reference  to  the  right  of  a  prosecuting  attorney 
to  receive  fees: 

I  beg  to  reply  that  section  6389  Kirby's  Digest,  places 
no  limitation  upon  the  prosecuting  attorney,  but  only  ap- 
plies to  the  deputy,  and  a  prosecuting  attorney  has  a  right, 
under  section  6400,  Kirby's  Digest,  upon  information,  to 
have  parties  arrested  for  a  violation  of  any  of  the  laws  of 
the  State,  and  under  sections  3488,  Kirby's  Digest,  is  en- 
titled to  the  same  fees  for  prosecuting  cases  for  misdemeanors 
before  a  justice  of  the  peace  as  in  the  circuit  court. 

The  only  restriction  or  limitation  upon  the  ri^t  of  a 
prosecuting  attorney  to  charge  fees  is  section  6390,  Kirby's 
Digest,  and  under  this  section,  if  a  case  is  pending  against 
some  defendant  for  some  offense  named  in  section  6388  and 
the  defendant  has  not  been  arrested  upon  information  of 
the  prosecuting  attorney,  the  prosecuting  attorney  would 
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have  no  right  to  appear  and  prosecute,  unless  the  defendant 
pleaded  not  guilty,  and  secured  the  services  of  an  attorney 
to  represent  him  in  the  trial.  In  other  words,  if  some  private 
party  should  make  an  affidavit  against  a  defendant,  charging 
him  with  some  misdemeanor  mentioned  in  section  6388, 
Kirby's  Digest;  or,  if  he  should  be  arrested  for  some  offense 
committed  in  the  presence  of  an  officer,  and  entered  a  plea 
of  guilty,  the  law  sees  no  necessity  of  a  prosecuting  attorney 
volimtarily  entering  his  appearance,  and  charging  a  fee 
when  the  party  has  not  been  arrested  at  his  instance,  and  his 
services  are  not  needed. 

The  Supreme  Court  construed  sections  6388-6390, 
inclusive,  Kirby's-  Digest,  in  the  case  of  PhiUips  County  v. 
Jackson,  (85  Ark.,  383).  The  point  involved  in  that  case 
being  the  right  of  a  deputy  prosecuting  attorney  to  charge 
a  fee  under  certain  circumstances. 

Trusting  I  have  fully  answered  your  inquiry,  I  am, 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


HOMESTEAD— WHETHER  THERE   HAS    BEEN   AN 
ABANDONMENT  OF  THE  HOMESTEAD  IS 
A  QUESTION  OF  FACT. 

May  31,  1909. 
Hon.  Geo.  W.  Clark, 

Prosecuting  Attorney  Seventeenth  Judicial   District, 

Conway,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  20th  inst., 
which  is  as  follows,  towit: 

"At  the  January  term  of  the  Faulkner  Circuit 
Coxui;,  L.  E.  Milligan  was  indicted,  tried  and  con- 
victed of  the  crime  of  murder  and  sentenced  to  serve 
ten  years  in  prison.    From  this  judgment  and  conviction 


ATTORNEY  GENBRAXi  466 

the  defendant  appealed  and  the  judgment  of  the  trial 
court  was  affirmed. 

"The  defendant  at  the  time  he  committed  this 
offense  was  the  owner  of  a  homestead  consisting  of 
120  acres  of  land  and  personal  property  of  the  value 
of  $500.00,  and  on  the  day  the  offense  was  conmiitted 
he  was  arrested  and  was  in  custody  of  the  sheriff  or 
on  bond  until  he  was  tried  and  convicted.  Prior  to 
the  trial  of  the  defendant  he  and  his  wife  executed  a 
mortgage  to  his  attorney  presxmiably  for  his  fee  in  the 
case  and  shortly  thereafter  moved  away  a  distance  ot 
twenty  miles. 

"The  State  has  a  lien  on  the  real  and  personal 
property  of  the  defendant  for  the  costs  of  his  con- 
viction as  provided  in  section  2467  of  Kirby's  Digest. 
But  the  Supreme  Court  held  in  the  case  of  HoUis  v.  the 
State  that  the  homestead  was  not  subject  to  a  lien 
for  costs.  See  59  Ark.  211,  and  cases  cited  there.  But 
the  defendant  and  his  wife  have  executed  a  mortgage 
on  the  property  and  have  moved  away  from  this  home- 
stead, and  is  this  an  abandonment  of  the  same  under 
the  law. 

"I  desire  to  protect  the  county  in  this  matter  but 
want  the  support  of  your  office  as  this  case  will  be  ap- 
pealed in  event  of  an  adverse  decision  to  the  state." 

I  beg  to  say  in  reply  that  the  execution  of  the  mort- 
gage by  MiUigan  and  his  wife  on  the  homestead  is  no  aban- 
donment of  it.  See  Flask  v.  Tmdall  39  Ark.  571  and  Marr 
V.  Lewis,  31  Ark.  203.  I  think  the  question  of  whether 
the  removal  from  the  homestead  constitutes  an  abandon- 
ment  would  be  a  question  of  fact.  Of  course,  you  are  famil- 
iar with  the  proposition  that  when  a  residence  is  once  in 
good  faith  established  a  temporary  absence  will  not  con- 
stitute abandonment.    See; 

Tumlinson  v.  Swinney,  24  Ark.  400. 
Auper  V.  Alkire,   32  Ark.   283. 
Brown  v.   Watson,  41  Ark.   309. 
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Gates  V.  Steele,  48  Ark.  639. 

Robinson  v.  Swearingen,  55  Ark.  55. 

Robson  V.   Hough,   56  Ark.  621. 

Wolfe  V.  Hawkins,  60  Ark.  262. 

Trusting  that  I  have  fully  answered  your  inquiry,  I 
beg  to  remain. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


PEDDLING  ACT  OF  19W  IS  HELD  TO  BE  VALID. 

July  19,  1909. 
Hon.  D.  B.  Horsley, 

Prosecuting  Attorney  Fourth  Judicial  Circuit, 

Bentonville,  Aik. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  13th  inst., 
which  is  as  follows: 

"I  write  to  request  an  opinion  of  you  as  to  the 
interpretation  and  constitutionality  of  Act  No.  97, 
entitled  ''an^t  to  regulate  the  sale  of  lis^tning  rods, 
steel  stoves  ranges,  pumps,  buggies,  carnages  and  ve- 
hicles'' in  the  several  counties  of  this  State,  which  act 
was  passed  by  the  Legislature  of  1909,  and  approved 
April  1,  1909. 

'The  Spaulding  Buggy  Company,  of  Iowa,  are 
seUing  buggiesand  carriages  in  this  county  accordmg 
to  the  following  scheme  or  plan:  They  make  their 
headquarters  at  some  town  in  the  county  whone  they 
have  a  manager,  and  to  which  place  they  ship  a  car 
load  of  buggies.  They  send  out  agmts  over  the  country 
with  a  sample  vehide,  which  they  exhibit  and  then 
solicit  orders  from  the  consumter,  generally  a  faim». 
They  secure  and  take  orders,  agreeing  to  ddivor  the 
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vehicle  purchased  at  a  future  date,  generally  from  five 
to  thWy  days. 

''A  different  crew  to  the  one  who  solicits  and  takes 
the  order  delivers  the  vehicle.  In  other  words,  they 
sell  by  sample,  but  do  not  deliver  at  the  time  the  order 
is  taken.  They  claim  that  this  is  not  a  subterfuge 
to  avoid  the  law,  but  a  matter  of  convenience  and  a 
more  satisfactory  way  of  conducting  their  business, 
as  it  gives  them  time  to  investigate  the  financial  stand- 
ing of  the  purchaser,  and  permits  them  to  work  at  their 
leisure,  and  frequently  the  purchaser  comes  to  the 
town  and  procures  the  buggy  without  them  having 
to  deliver  the  same. 

''I  have  given  this  matter  a  close  and  thorough 
investigation,  and  enclose  you  herewith  a  number  of 
authorities  that  are  from  numerous  works,  and  I  am 
inclined  to  the  opinion,  although  not  thoroughly 
satisfied,  that  their  method  of  doing  business  (selling 
by  sample)  does  not  bring  them  within  the  meaning 
of  the  term  "peddler,"  as  defined  by  the  courts  and 
this  act.  I  am  also  inclined  to  the  opinion  that  this 
act  may  be  held  unconstitutional,  because  it  may  be 
class  legislation,  and  the  tax  named  prohibitory,  and 
there  are  other  reasons  which  I  need  not  mention. 

"As  this  question  and  the  interpretation  of  this 
act  wUl  sooner  or  later  be  presented  to  you  for  an  opin- 
ion, I  request,  if  you  have  not  already  rendered  an  opin- 
ion in  regard  to  the  matter,  or  if  it  has  not  been  in 
Supreme  Court,  that  you  give  me  an  opinion  at  your 
earliest  convenience. 

"Thanking  you  for  your  kindness  and  promptness 
heretofore,  I  remain,     ♦    *    *" 

I  beg  to  state  that  section  1,  of  the  act,  reads  as  follows: 

"That  hereafter  before  any  person,  either  as  owner, 
manufacturer  or  agent,  shall  travel  over  or  through 
any  coimty  and  peddle  or  sell  any  lightning  rod,  steel 
stove  range,  clock,  pump,  buggy,  carriage  or  other 
vehicle,  or  either  of  said  articles,  he  shall  procure  a 
license  as  hereinafter  provided  from  the  county  clerk 
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of  such  county,  authorizing  such  person  to  conduct 
such  busmess/' 

Sections  1  and  2ofthe  act  provide  the  mode  and  manner 
of  obtaining  the  license,  and  the  penalty  for  failure  to 
comply  with  the  act. 

Section  A:  of  the  act  reads  as  follows: 

'That  any  person  who  shall  travel  over  or  through 
any  county  in  this  State  and  peddle  or  sell  any  of  the 
articles  mentioned  above,  shall  be  deemed  and  held 
to  be  a  peddler,  under  the  provisions  of  this  act." 

If  the  representatives  of  this  buggy  company  sell  only 
in  the  manner  as  described  in  your  letter,  it  is  a  dose  question 
as  to  whether  they  violate  the  law,  as  there  are  numerous 
authorities  upon  the  question,  some  are  apparently  in  conflict. 

A  few  days  ago,  Mr.  W.  H.  Byles,  representing  the 
Spaulding  Buggy  Company,  of  Iowa,  was  arrested  in  Inde- 
pendence county  for  violating  this  law,  and  fined  two 
himdred  ($200))  dollars  by  a  justice  of  the  peace.  The 
proof  showed  that  thirty-seven  (37)  buggies  were  shipped 
into  that  county  before  the  agents  ever  took  an  order;  and 
the  proof  showed  that  they  did  not,  in  that  county,  sell 
by  samples,  as  you  indicate  in  your  letter  they  are  doing 
in  yom-  county. 

I  am  of  the  opinion  that  if  you  will  make  a  thorou^ 
investigation,  you  will  discover  that  the  agents  of  this 
company  are  not  conducting  their  business  in  such  a  manner 
as  would  preclude  them  imder  the  commerce  clause  of  the 
Federal  Constitution  from  the  payment  of  the  license. 

In  1901,  the  Legislature  passed  an  act  declaring  persons, 
who  go  from  place  to  place  selling  articles,  etc.,  a  peddler. 
This  a4^t  is  section  6886,  Kirby's  Digest. 

In  the  case  of  Ex  parte  Deeds,  75  Ark.  542,  the  court 
held  this  act  to  be  unconstitutional,  because  there  was  a 
proviso  in  the  act  that  it  should  not  apply  to  resident  mer- 
chants, the  coiui;  holding  that  this  provision  made  it  in 
conflict  with  the  Fourteenth  Amendment  to  the  Federal  Con^ 
stittUion,  and  m  conflict  with  section  18  of  article  2  of  the 
Constitution  of  Arkansas. 
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It  appears  that  the  last  act  upon  the  question  left  out 
this  provision,  and  was  evidently  framed  for  the  purpose 
of  meeting  the  objections  to  the  act  of  1901. 

W.  H.  Byles,  who  was  arrested  in  Independence  county, 
was  discharged  by  the  Pulaski  Chancery  Court,  the  coiut 
holding  that  this  late  act  is  also  in  conflict  witii  the  Con- 
stihUion  of  the  United  States,  and  of  the  State  of  Arkansas, 
but  I  am  of  the  opinion  that  the  act  of  1909  is  a  valid  one, 
because  it  makes  no  discrimination  between  residents  and 
nonresidents,  and  applies  to  all  persons  engaged  in  the  sale 
of  the  articles  mentioned  in  the  act. 

Our  Constitution,  section  5,  article  16,  provides  that  the 
General  Assembly  shall  have  ix)wer,  from  time  to  time, 
to  tax  hawkers  and  peddlers,  in  such  manner  as  may  be 
deemed  proper,  and  I  do  not  think  that  it  is  an  illegal  dis- 
crimination to  require  persons  who  peddle  certam  articles 
to  pay  a  greater  tax  than  are  required  of  persons  engaged 
in  the  sale  of  certain  other  articles.  In  other  words,  I  think 
the  Legislature  has  the  authority  to  determine  and  define 
what  is  peddling,  and  it  has  a  right  to  require  persons  who 
peddle  buggies,  carriages,  stove  ranges,  etc.,  to  pay  more 
for  the  privilege,  if  it  deems  proper,  than  it  requires  of 
those  who  peddle  buttons  and  pins. 

In  support  of  this  proposition,  I  refer  you  to  the  fol- 
lowing authorities: 

''One  who  goes  from  house  to  house  with  samples 
of  goods  or  merchandise,  soliciting  orders  from  persons 
not  dealers,  for  future  delivery,  is  a  peddler,  within 
the  meaning  of  Rev.  St.  1881,  3106.  Crafty  v.  City  of 
RushviUe,  8  N.  E.  609,  107  Ind.  502.'' 

"A  peddler  is  one  who  itinerates  for  trading  pur- 
poses, and  his  employer,  though  owning  the  goods, 
team  and  vehicle,  will  not  be  deemed  a  peddler,  and 
will  not  be  required  to  obtain  a  license  nor  be  sub- 
jected to  any  penalty  or  forfeiture  for  failing  to  do  so; 
and  one  who  goes  from  place  to  place  with  a  sample 
stove  carried  upon  a  wagon,  which  is  exhibited  as  a 
sample  and  who  procures  orders,  which  his  employer 
afterward  fill  by  delivering  through  other  agents,  will 
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be  deemed  a  peddler.    Wrought  Iron  Range  Co.  v. 
Johnsm,  84  Ga.  754;  8L.  R.  A.,  273." 

''When  one  person  travels  through  a  country  as 
an  itinerant,  exhibiting  samples  of  goods  and  taking 
orders  for  goods  of  like  character,  and  another  follows 
within  his  wake  delivering  the  goods  thus  sold,  both 
should  be  regarded  as  peddlers,  when  it  appears  that 
the  business  was  thus  conducted  in  pursuance  of  a 
scheme  to  avoid  the  Georgia  Law  requiring  peddlers 
to  register  and  pay  taxes.  Duncan  v.  State,  105  Ga. 
457;  30  S.  E.  755;  6  Words  and  P.  5256." 

"The  Legislature  may  require  a  license  for  travel- 
ing to  sell,  without  making  an  actual  sale  and  ingredient 
of  the  offense.  21  Cyc.  365,  and  note;  Morrell  v.  State, 
20  Am.  Rep.  12." 

"That  the  Legislature  has  the  power  to  regulate 
peddling  under  certain  restrictions,  there  can  be  no 
doubt.    21  Cyc.  365." 

"The  authority  to  exact  license  fees  may  be  sus- 
tained on  either  or  both  of  two  grounds:  First,  on  the 
ix)lice  power  of  the  State  for  regulation;  Second,  on  the 
ground  of  taxation  for  revenue.  State  v.  Montgomery, 
92  Me.  433;  State  v.  Kleetzen,  8  N.  D.  286;  78  N.  W. 
984." 

"Inasmuch  as  the  term  peddler  is  defined  in  nearly 
every  statute  or  ordinance,  requiring  such  person  to 
take  out  a  license,  it  is  important  to  ascertain  who 
is  a  peddler  only  when  the  term  is  not  so  defined  by 
statute  or  mimicipal  ordinance,  or  where  the  power  of 
municipal  corporation  to  enlarge  the  general  accepted 
meaning  of  the  term  is  questioned.    21  Cyc.  367." 

"A  peddler  is  liable  to  license  tax  whether  his 
goods  are  carried  in  a  pack  or  on  a  steamboat  or  canal- 
boat    Cole  V.  Randolph,  31  La.  535." 

"Traveling  merely  from  town  to  town  where  the 
trader  resides  to  another  town,  constitutes  from  town 
to  town.     Note  to  21  Cyc.  368." 

"Under  the  police  power  the  States  may  require 
licenses  and  charge  for  the  granting  of  the  same.    Thus 
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a  license  may  be  required  from  certain  classes  of  per- 
sons for  the  sale  of  goods,  or  for  the  pursuit  of  certain 
avocations,  and  from  persons  selling  certain  kinds  of 
goods  such  as  intoxicating  liquors.  And  such  license 
may  be  granted  to  male  inhabitants,  to  citizens  of  good 
moral  character  or  to  physicians.  In  some  states  the 
sale  of  carrier's  tickets,  without  the  carrier's  authority 
to  sell,  may  be  prohibited.  There  must,  however,  be 
no  discrimination  between  residents  and  nonresidents, 
citizens  of  one  state  and  citizens  of  another,  or  between 
products  of  one  state  and  those  of  another.  8  Cyc. 
1046,  Wiai4im8  v.  Fears,  179  U.  S.  270;  45  L.  Ed.  186; 
50  L.  R.  A.  685;  American  Harrow  Co.  v.  Shaver,  68 
Fed.  750." 

''Hawkers,  peddlers  and  canvassers  are  subject 
to  ix)lice  regulations  under  the  police  power,  and  may 
be  required  to  take  out  licenses  to  sell  their  goods  and 
wares.  8  Cyc.  875,  zmd  cases  ciied  under  note  31.  See 
also  8  Cyc.  1115." 

"This  license  is  not  oppressive.  State  v.  Foster, 
50L.  iZ.  A.  339." 

''A  citizen  of  one  state  going  into  another  State 
is  entitled,  under  the  Federal  Constitution,  to  no 
greater  privileges  and  immunities  than  are  possessed 
by  the  citizen  of  that  State.  Detroit  v.  Osboume, 
135  U.  S.  492;  34  Law  Ed.,  260." 

"A  state  is  not  precluded  by  the  commerce  clause 
of  the  Federal  Constitution  from  imposing  a  merchant's 
tax  uix)n  a  nonresident  manufacturing  corporation, 
which  has  selected  a  city  of  that  state  as  a  distributing 
point,  and  has  secured  a  local  transfer  company  to  take 
charge  of  its  products  when  shipped  to  that  pointy 
assort  them,  store  them  in  a  warehouse  and  make 
delivery  in  the  original  packages  to  the  customers  of 
the  manufacturer,  either  as  expressly  directed  by  it, 
or  under  general  directions  in  favor  of  its  recognized 
and  approved  customers,  whose  names  were  furnished 
to  the  transfer  company — since  under  circumstances, 
the  goods,  when  stored  in  the  warehouse,  were  no  long* 
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er  in  transit,  but  had  reached  their  destination,  and 
were  held  in  the  State  for  sale.  American  Sted  Wire 
Co.  V.  Speed,  192  U.  S.  500;  48 L.Ed.  538.*' 

''The  tax  of  two  hundred  ($200)  dollars  upon 
resident  managing  agents  of  nonresident  meat  packing 
houses  which  is  imposed  by  Georgia  act  of  December 
21,  1900,  regardless  of  the  fact  that  the  greater  portion 
of  the  business  may  be  interstate  in  its  character, 
does  not  conflict  with  the  commerce  clause  of  the 
Constitution,  where  the  tax  is  construed  by  the  highest 
state  court  to  apply  only  to  the  business  of  selling  to 
local  customers  from  the  stock  of  original  packages 
shipped  into  the  state  without  a  previous  sale  or  con- 
tract to  sell,  and  kept  and  held  for  sale  in  the  ordmary 
course  of  trade,  and  this  domestic  business  is  not 
shown  to  be  a  mere  incident  to  the  interstate  business. 
Kdirer  v.  Stewart,  197  U.  S.  60;  49  L.  Ed.  663." 

'The  selling  of  an  article  on  commission  at  its 
destination,  which  has  been  sent  from  another  State 
on  consignment,  is  not  interstate  commerce.  Hop- 
kins V.  U.  S.  171  U.  S.  578;  43  L.  Ed.  290." 

"A  state  tax  on  peddlers  of  sewing  machines, 
which  applies  alike  to  sewing  machines  manufactured 
in  the  State  and  out  of  it,  is  valid  and  not  repugnant 
to  the  commerce  clause  of  the  United  States  Consti- 
tution. Howe  Machine  Co.  v.  Gage,  100  U.  S.  676; 
25  L.  Ed.  754." 

"A  state  statute  making  it  unlawful  to  peddle 
without  a  license  is  not  an  imconstitutional  interference 
with  commerce. as  applied  to  one  who  travels  from 
place  to  place  with  a  wagon,  selling  sewing  machines 
which  he  delivers  at  the  time  of  sale,  and  which,  so  far 
as  appears,  had  become  part  of  the  mass  of  the  prop- 
erty within  the  State."  Emert  v.  Missouri,  156  17.  S. 
296;  29 L.Ed.  430. 

You  will  observe  that  the  coiul  said  in  the  case  of 
Ex  parte  Deeds:  "There  is  another  statute  requiring  a 
license  for  hawking  and  peddling,  and  prescribed  a  penalty 
for  violation  thereof;  (sections  6875-6882,  Kirby's  Digest)^ 
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which  we  do  not  consider,  as  the  petitio(|ter  is  not  charged 
with  violation  of  those  sections  of  the  statute." 

In  other  words,  I  regard  this  statement  by  the  court 
as  rather  a  suggestion,  after  they  had  held  the  act  of  1901 
unconstitutional,  that  the  petitioner  should  be  proceeded 
against  under  the  sections  mentioned. 

I  will  state  in  conclusion  that  I  am  of  the  opinion  that 
the  act  of  1909  is  a  valid  act,  as  it  applies  to  all  persons  en- 
gaged in  the  sale  of  the  articles  mentioned,  but  if  it  is  not 
valid,  then  I  make  the  same  suggestion  to  you  in  regard 
to  the  other  law  regulating  peddling  as  suggested  by  the 
court. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  Greneral. 


EXEMPTION    FROM    TAXATION— A    PARSONAGE 
IS  NOT  EXEMPT  FROM  TAXATION, 

July  24,  1909. 
Hon.  J.  Y.  Stevens, 

Prosecuting  Attorney   Thirteenth   Judicial   Circuit, 

Magnolia,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  13th  inst., 
which  is  as  follows: 

"The  parsonage  of  our  Methodist  people  here 
is  situated  away  from  the  church  as  an  entirely  different 
lot  from  the  lot  on  which  the  church  is  situated.  The 
parsonage  is  used  solely  by  the  pastor. 

In  your  opinion,  should  the  parsonage  be  assessed ; 
or,  is  it  exempt  under  the  Constitution  and  laws  of 
the  State?  Article  16,  section  5,  Constitution;  section 
6887,  Kirby's  Digest;  Pulaski  County  v.  First  Baptist 
Church,  80  Ark.  205."     ♦     ♦     ♦ 
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I  have  the  houor  to  say  that  the  exact  point  propounded 
has  not  been  considered  by  our  Siq>reine  Court,  and  its 
sohilion  must  be  readied  throus^  a  general  construction 
of  our  revenue  laws  and  tlie  constitutional  provision  on 
whidi  our  statutory  exemptions  are  baaed,  together  with 
sudi  judidal  interpretation  of  nmilar  statutes  as  are  offered 
by  the  judges  of  the  hifi^est  courts  in  other  states. 

The  Constitution  of  Arkansas  provides:  {Article  16, 
9ecticn  5): 

^'AU  property  subject  to  taxation  shall  be  taxed 
according  to  its  value.  *  *  *  Provided  that  the 
following  property  should  be  exempt  from  taxation; 
public  property  used  exclu^vely  for  public  purposes; 
churches  used  as  such;  cemeteries  used  exdusively  as 
such;  school  buildings .  and  apparatus;  libraries  and 
grounds  used  exclusively  for  school  purposes,  and 
buildings  and  grounds  and  materials  used  exdusively 
for  public  charity." 

Section  6887,  Kirby's  Digest,  further  exempts: 

'"  *  *  *  All  public  schoolhouses,  and  houses 
used  exclusively  for  public  worship,  and  the  grounds 
attached  to  such  buildings  necessary  for  the  proi)er 
occupancy,  use  and  enjoyment  of  the  same,  and  not 
leased  or  otherwise  used  with  a  view  to  profit.    *    *    V 

It  will  be  seen  that  "'church  parsonages"  are  not  men- 
tioned, and  there  is  no  exception  of  any  specific  class  to 
which,  by  reasonable  construction,  a  detached  building, 
the  property  of  a  church  can  be  said  to  belong,  unless  it 
is  used  "'exclusively  for  public  worship."  The  fact  that 
it  is  a  parsonage  and  the  home  of  a  pastor,  does  not  divest 
it  of  its  secular  character,  when  measured  by  the  strict 
terms  of  our  statute. 

Judge  Cooley,  perhaps  the  most  eminent  writer  on 
the  subject,  says  in  his  work  on  Taxation,  on  pages  204-205, 
57  Ark.  Report: 

"As  taxation  is  the  rule,  and  exemption  the  ex- 
ception, the  intention  to  make  an  exemption  ous^t  to 
be  expressed  in  clear  and  unambiguous  terms;  and  it 
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can  Dot  be  taken  to  have  been  intended  when  the  lan- 
guage of  the  statute  on  which  it  depends  is  doubtful 
or  uncertain." 

The  courts  of  Georgia,  Indiana,  Louisiana,  Minnesota, 
New  Jersey,  Ohio  and  Rhode  Island  have  passed  upon  the 
question  of  whether  a  parsonage  or  other  building  occupied 
as  a  home  by  the  pastor  of  a  church  may  lawfully  be  exempted 
from  taxation;  and,  though,  in  some  instances  the  funda- 
mental law  and  the  statutes  construed  are  worded  more 
favorably  for  the  contention  for  immunity  than  ours,  the 
courts  have  uniformity  held  such  property  taxable. 

78  Ga.  541. 
38  Ind.  3. 
31  Am.  Rept.  224. 
12  Minn.  396. 
27  Minn.  303. 
45  Minn.  229. 
41  N.  J.  117. 
25  Ohio  St.  229. 
34  Am.  Rept.  597. 

A  clear  distinction  is  made  between  the  terms  for 
"church  purposes"  and  for  "religious  worship."  Under 
the  term  for  "church  purpoi^,"  are  classed  many  buildings, 
or  properties  owned  and  operated  for  the  promotion  of  tiie 
church  and  its  interest,  but  not  actually  used  primarily 
for  religious  worship,  and  under  the  principle  that  exemp- 
tions are  to  be  strictly  construed,  such  buildings  are  not 
authorized  to  be  exempted  from  taxation. 

In  only  two  cases  have  I  found  a  contrary  decision, 
and  they  are  easily  distinguishable. 

In  65  Wis.  567,  it  was  held  that  a  private  house  leased 
by  a  church  for  the  residence  of  its  pastor  for  one  year  was 
held  exempt  from  taxation  for  that  year,  but  this  decision 
was  under  a  statute  providing  for  the  exemption  of  "parson- 
ages, whether  occupied  by  pastor  permanently  or  rented 
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for  his  benefit.  *  *  *  The  leasing  of  sudi  parsonages 
shall  not  render  them  liable  to  taxation."  (Revised  Stat- 
uteSf  Wisconsin f  section  1038). 

The  other  case  is  reported  in  91  Mo.  671.  There,  the 
Bishop's  house,  in  the  city  of  St.  Louis,  was  held  exempt 
under  the  Statutes  of  Missouri  upon  the  grounds  of  its 
being  "'used  for  purely  charitable  purposes."  The  record 
showed  that  this  house  was  erected  by  the  Methodist 
Church  for  the  purpose  of  occupation  of  any  bishop  who 
might  be  sent  by  tiie  church  authorities  to  reside  in  St. 
Louis;  and  the  point  was  urged  and  sustained  that  its  pur- 
pose was  one  of  pure  charity,  and  no  consideration  was  taken 
of  its  character  as  a  religious  institution  or  a  place  for  re- 
ligious worship. 

The  two  Arkansas  decisions  cited  by  you  only  serve 
to  indicate  the  view  our  court  would  probably  take  if  the 
question  was  squarely  presented.  In  the  First  Baptist 
Church  case,  86  Ark.  205,  a  strict  construction  was  taken 
in  restricting  the  church  to  the  privilege  of  exempting  only 
the  lots  of  ground  actually  occupied  by  its  church  building, 
and  holding  the  third  lot,  which  was  adjoining,  as  liable 
to  taxation. 

It  is  with  some  reluctance  that  I  announce  my  con- 
clusion that  a  parsonage  of  a  church,  as  such,  is  subject 
to  taxation,  under  the  spirit  and  terms  of  our  law. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General, 
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COUNTY  LICENSE— MOVING  PICTURE  SHOWS  ARE 

NOT  SUBJECT  THERETO. 

October  8,  1909. 
Hon.  0.  A.  Graves, 

Prosecuting  Attorney  Eighth  Judicial  Circuit, 

Hope,  Arkansas. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  2d  inst., 
asking  if  moving  picture  shows  are  subject  to  county  license. 

I  beg  to  reply  that  the  Hmd  subdivision  of  section  6885, 
Kirby's  Digest,  reads  as  follows: 

"The  county  court  of  each  county  shall  fix  the 
amount  of  county  tax  for  each  and  every  public  exhi- 
bition given  by  any  person  or  persons  in  any  county  in 
this  State,  any  part  of  the  proceeds  of  which  is  for  his 
or  her  personal  profit,  and  such  licenses  may  be  fixed 
for  each  exhibition,  or  monthly,  quarterly  or  annually, 
in  the  discretion  of  the  county  court.  Provided  that 
this  section  shall  not  apply  to  theatres  and  opera  houses 
in  cities  of  the  first  and  second  class,  and  incorporated 
towns  where  no  liquor  is  sold  by  the  management  or 
on  the  premises.  Provided,  further,  that  in  cities  of 
twenty  thousand  inhabitants  and  over,  the  license 
for  theatres  and  opera  houses,  where  no  liquor  is  sold 
on  the  premises,  shall  be  one  hundred  dollars  for  county 
purposes.  The  exceptions  in  this  act  shall  not  be 
construed  to  apply  to  what  is  generally  known  as 
theatres  comique  or  variety  theatres." 

A  theatre  is  a  house  for  the  exhibition  of  dramatic 
performances,  such  as  tragedies,  comedies  and  farces.  A 
playhouse,  comprehending  the  stage,  the  pit,  the  boxes, 
galleries  and  orchestra. 

Bell  V.  Mann,  15  Atl.  521,  121  Pa.  225,  L.  R.  A.  364, 
6  Am.  State  Rep.  786. 

The  legal  definition  of  an  opera  house  is  the  same  as 
a  theatre.     (See  same  authorities). 
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I  do  not  believe  that  a  moving  picture  show  would 
oome  within  the  provision  of  the  law,  and  that  they  are  sub- 
ject to  the  payment  of  a  county  taz« 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


PAUPERS— WHEN  COUNTY  IS  LIABLE  FOR  BURIAL 

EXPENSES. 

October  8,  1909. 
Hon.  O.  A.  Graves, 

Prosecuting  Attorney  Eighth  Judicial  Circuit, 

Hope,  Arkansas. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  2d  inst., 
in  which  you  state  that  a  negro  was  taken  from  the  county 
jail  and  mobbed.  That  the  undertaker,  acting  under  the 
orders  of  the  county  judge,  took  charge  of  the  body  and 
buried  it,  and  that  the  county  judge  told  the  undertaker 
the  county  would  pay  the  expenses,  and  you  wish  to  know 
if  the  county  is  liable. 

The  undertaker  should  have  his  money  from  some 
source,  but  under  the  facts,  as  stated  by  you,  the  county 
is  not  liable  for  the  amount. 

In  order  to  charge  a  county  for  the  burial  expenses 
of  a  person,  it  must  appear  from  the  records  of  the  county 
court  that  such  person  had  been  duly  and  legally  declared 
a  pauper  by  the  county  court.  The  county  judge  had  no 
authority  to  contract  for  the  burial  expenses  of  a  person, 
except  in  term-time  or  while  his  court  is  in  session. 

The  case  of  Clark  County  v.  Hui,  49  Ark.  145,  it  is  con- 
clusive ui)on  these  points.  See  also  Lee  County  v.  Laekie^ 
30  Ark.  764;  PruUt  v.  Mississippi  County,  38  Ark.  213,  and 
Cantrell  v.  Clark  County,  47  Ark.  239. 
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I  guess  the  undertaker  will  have  to  see  those  who 
composed  the  mob,  and  get  them  to  donate  enough  to  cover 
the  expenses  of  burying  then-  victim. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


DEPUTY  PROSECUTING  ATTORNEY— FEES 

THEREOF. 

October  23,  1909. 
Hon.  Roy  D.  Campbell, 

Prosecuting  Attorney  Sixth  Judicial  Circuit, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  inquiry  of  recent  date  asking 
if  a  deputy  prosecuting  attorney  in  Pulaski  county  files 
an  information  against  a  person,  and  the  person  pleads 
guilty,  does  this  amount  to  a  conviction  ui)on  which  the 
deputy  would  be  entitled  to  his  fee. 

I  beg  to  reply  that  on  April  23, 1909, 1  answered  several 
inquiries  from  Hon.  Paul  G.  Matlock,  prosecuting  attorney 
of  the  tenth  judicial  chrcuit,  and  among  them  this  question 
was  involved.  The  following  is  a  quotation  from  my  letter 
to  him  on  that  date: 

"You  will  observe  that  it  is  provided  in  the  act  of 
1905,  that  a  deputy  prosecuting  attorney  shall  have 
authority  to  file  with  any  justice  of  the  peace  of  his  county, 
information  charging  any  person  with  the  commis- 
sion of  any  offense  against  the  laws  of  this  State,  and 
it  shall  be  the  duty  of  the  deputy  to  attend  and  prose- 
cute such  charges  on  behalf  of  tiie  State,  and  he  shall 
be  allowed  the  same  fees  as  are  now  allowed  by  law  to 
prosecuting  attorneys  in  similar  cases  in  the  circuit 
court.  When  the  deputy  files  the  information  and  is 
present  and  ready  to  prosecute  and  a  party  pleads 
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guilty,  this  constitutes  a  conviction,  and  the  deputy 
is  entitled  to  his  fee." 

Pulaski  county  is  one  of  the  counties  to  which  the  act 
of  1905  applies.  The  Supreme  Court  in  the  case  of  Phil- 
lips County  V.  Jackson,  (85  Ark.  382)  decided  a  case  in  which 
the  fee  of  a  deputy  prosecuting  attorney  was  involved,  but 
in  that  case  the  deputy  had  filed  the  information  under  the 
authority  given  him  by  sections  of  the  digest,  which  were 
amended  by  the  act  of  1905,  so  far  as  Pulaski  county,  and 
some  other  counties  were  concerned,  but  Phillips  county 
was  not  included  in  the  amendment.  In  other  words,  the 
same  limitations  upon  the  right  of  the  Phillips  coimty  deputy 
to  charge  a  fee  do  not  exist  against  a  Pulaski  county  deputy. 

You  ask  if  a  plea  of  guilty  upon  an  information  filed 
by  a  deputy  prosecuting  attorney  amounts  to  a  conviction. 
It  certainly  does.  If  a  judgment  on  a  plea  of  guilty  is  not 
a  conviction,  then  a  party  who  pleads  guilty  to  what  is 
deemed  an  infamous  crime,  would  not  be  deprived  of  his 
citizenship  under  statutes  providing  that  parties  convicted 
of  infamous  crimes,  shall  be  deprived  of  the  right  to  testify 
and  to  vote,  etc. 

When  the  prosecuting  attorney  or  his  deputy  in  Pulaski 
county  files  an  information  against  a  person,  and  is  present 
on  the  date  of  the  trial  ready  to  prosecute,  and  the  party 
pleads  guilty,  you  or  your  deputy  are  just  as  much  entitled 
to  the  fee  as  if  a  plea  of  not  guilty  had  been  entered  and  a 
jury  had  been  empanelled,  and  you  had  made  two  or  more 
speeches  in  the  case. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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COUNTY  TREASURER  SHOULD  HAVE  AN  OFFICE 

IN  THE  COURTHOUSE. 

November  24,  1909. 
Hon.  R.  E.  Jeffrey, 

Prosecuting  Attorney  Third  Judicial  Circuit, 
Newport,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  22d  inst., 
in  which  you  enclose  a  letter  to  you  from  Mr.  J.  H.  Blanch- 
ard,  county  treasurer,  of  Stone  coxmty. 

Mr.  Blanchard  in  his  letter  to  you  states  that  a  room 
in  the  comUiouse  designated  as  an  office  room  for  county 
officers  is  being  rented  out  to  a  private  party  at  $2.00  per 
month  in  county  scrip,  and  that  he,  as  county  treasurer, 
is  forced  to  pay  almost  twice  that  to  get  a  room  in  the  town 
where  he  can  transact  his  busmess  as  county  treasurer, 
and  then  he  has  no  protection  for  the  records,  unless  he  car- 
ries them  back  and  forth  to  the  courthouse,  where  they  can 
be  kept  in  the  vault. 

Mr.  Blanchard  states  that  he  applied  to  the  county 
judge  while  the  county  court  was  in  session  for  an  office 
in  the  courthouse,  and  that  he  has  been  denied  this  ri^t. 

You  state  in  your  letter  to  me  that  as  you  understand 
it,  there  is  no  special  provision  made  in  tiie  statutes  for 
an  office  for  the  treasurer  in  the  courthouse,  but  that  the 
treasurer  and  an  attorney,  who  has  advised  him,  think 
that  a  conclusion  of  this  sort  may  be  drawn  from  the  "very 
nature  of  things,"  and  you  ask  for  my  opinion  that  you  may 
transmit  the  same  to  Mr.  Blanchard. 

I  have  the  honor  to  reply  that  I  think  you  are  correct 
to  the  ^effect  that  there  appears  to  be  no  special  statute 
authorizing  a  room  to  be  provided  for  the  county  treasurer 
in  the  courthouse,  but  I  am  inclined  to  the  opinion  that 
the  treasurer  is  entitled  to  such  room  in  the  "very  nature 
of  things,"  when  it  can  be  provided. 

It  appears  from  reading  sections  1009-1010,  Kirhy's 
Digest,  that  a  long  time  ago  when  provision  was  made  for 
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erecting  courthouses,  it  was  contemplated  that  there  would 
be  erected  a  building  in  which  to  hold  the  courts,  and  that 
there  should  be  erected  at  some  convenient  place  near 
the  coiuUiouse  a  fire-proof  building,  in  which  should  be  kept 
the  ofiice  of  the  recorder,  and  of  the  clerks  of  the  several 
courts,  but  this  statute  has  been  treated  as  merely  directory, 
and  in  most  of  the  counties,  the  court  room  and  officers 
are  all  in  one  building,  as  you  know. 

The  county  court  is  vested  with  authority  to  control 
all  property  for  the  use  of  the  county,  and  is  the  guardian 
of  the  property  interests  of  the  county,  and  in  that  respect 
occupies  a  position  of  trust,  and  it  is  bound  to  exercise  it 
in  the  utmost  good  faith,  having  in  view  at  all  times  the 
interests  of  the  public. 

I  am  inclined  to  think  that  any  superior  coiul;  would 
hold  that  it  is  not  to  the  best  interest  of  the  public  to  rent 
a  room  in  the  courthouse  to  a  private  party  for  a  mere 
trivial  consideration,  when  such  room  is  needed  by  any  of 
the  county  officers.  A  suit  could  be  brought  in  the  name 
of  the  State  to  cancel  the  lease,  and  then  I  presume  if  tlie 
county  court  will  not  permit  the  county  treasurer  to  occupy 
the  room,  the  treasurer  could,  by  proper  proceedings,  force 
this  to  be  done.  Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  (Jeneral. 


COUNTY  ASSESSOR— FEES  NOT  ALLOWED 
FOR  ATTENDANCE  UPON  BOARD 
OF  EQUALIZATION 

November  8,  1909. 
Mr.  C.  E.  Elmore, 

Prosecuting  Attorney, 

Mammoth  Spring,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  1st  inst., 
asking  Mr.  Norwood  if  a  county  assessor  is  entitled  to  fees 
for  attending  the  board  of  equalization. 
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The  section  which  provides  that  the  assessor  should 
attend  the  meeting  of  the  equalization  board  does  not  pro- 
vide any  remuneration  for  such  service.  Section  6959, 
Kirby*8  Digest,  provides  for  his  fees,  and  section  6962,  says 
aflBrmatively  that  he  shall  receive  no  further  compensation 
than  that  provided  by  law.  Therefore,  I  take  it  that  he 
is  entitled  to  no  fee  for  attending  the  board  of  equalization. 

Trusting  I  have  answered  your  question  clearly,  I  am, 

Yours  very  truly, 

C.  A.  CUNNINGHAM, 

Assistant  Attorney  General. 


COUNTY  DEPOSITORY. 

December  7,  1909. 
Mr.  C.  E.  Ehnore, 

Prosecuting  Attorney   Sixteenth   Judicial   Circuit, 

Mammoth  Spring,  Ark. 
Dear  Sir: 

Replying  to  your  communication  of  the  2d  inst.,  I 
beg  to  state  that  if  the  county  treasurer  fails  to  secure  a 
depository,  and  no  bank  is  willing  to  receive  the  fxmds,  I 
know  of  no  way  that  the  treasurer  could  force  a  bank  to 
accept  his  deposits  under  Act  216  of  the  Acts  of  1909. 

Answering  your  second  question,  it  is  my  opinion  that 
section  7,  which  authorizes  the  treasurer  to  loan  the  funds, 
repeals  the  statutes  previously  in  force,  which  prohibited 
the  loaning  of  the  funds,  insofar  as  the  counties  are  con- 
cerned that  are  included  in  the  act  of  1909. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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SCHOOL    DIRECTORS   HAVE   AUTHORITY   TO 
INSURE  THE  PROPERTY  OF  THE  DISTRICT. 

January  20,  1910. 
Hon.  R.  E.  Jeffrey, 

Prosecuting  Attorney, 

Newport,  Ark. 
Dear  Sir: 

Your  letter  of  the  14th  inst.,  with  enclosures  as  stated, 
has  been  handed  me  by  General  Norwood  for  answer. 

I  gather  from  the  letters  of  the  insurance  company, 
and  from  that  of  the  treasurer  of  Clay  county,  that  he  desires 
this  office  to  render  an  opinion  as  to  whether  or  not  school 
directors  can  insure  the  school  buildings,  draw  a  warrant 
on  the  school  district  funds  in  the  hands  of  the  county 
treasurer  for  the  amount  of  premium  due  for  said  insurance, 
and  whether  the  county  treasurer  is  authorized  to  pay 
said  warrant. 

I  beg  to  advise  that  the  act  of  March  3,  1903,  section 
7619,  Kirby's  Digest,  authorizes  the  officers  of  special  and 
common  school  districts  to  insure  the  school  buildings  of 
their  respective  districts,  and  to  use  sufficient  funds  of  their 
district  to  do  so. 

From  this  it  would  seem  that  the  authority  to  con- 
tract this  insurance,  and  to  bind  the  district,  unquestion- 
ably exists. 

If,  at  the  annual  school  meeting,  a  tax  is  voted  for 
general  purposes  without  any  direction  on  the  part  of  the 
electors  as  to  its  expenditure,  the  directors  would  be  au- 
thorized to  use  the  same  for  the  actual  expenses  necessary 
to  the  maintenance  of  the  school,  and  this  would,  I  think, 
authorize  the  payment  of  insurance  premiums. 

It  is  hardly  necessary  to  say  that  they  could  not  use 
any  of  a  fund  collected  for  building  purposes,  as  a  tax 
voted  for  a  specific  purpose  can  not  be  diverted. 

In  the  absence  of  any  specific  direction  on  the  part  of 
the  directors  at  the  meeting  aforesaid,  it  would  seem  that 
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these  warrants  are  payable  out  of  the  general  fund  to  the 
credit  of  the  district. 

Section  7628,  Kirby's  Digest,  provides  that  when  the 
warrant  of  any  of  the  board  of  directors,  properly  draw, 
is  presented  to  the  treasurer  of  the  proper  county,  he  shall 
pay  the  same  out  of  any  funds  in  his  hands  for  that  purpose 
belonging  to  the  district  specified  in  said  warrant.  If  the 
tax  was  voted  for  general  purposes  the  treasurer  would 
be  authorized  to  pay  all  warrants  drawn  on  a  fund  so  voted, 
for  teachers'  salaries  and  other  necessary  expenses,  and 
unless  the  directors  have  been  limited  by  some  action  at 
the  annual  school  meeting,  they  would  have  authority  to 
make  such  contract  as  they  saw  fit  in  the  matter  of  insurance. 

I  trust  that  the  above  will  sufficiently  give  you  my 
views  ui>on  the  question. 

Yours  truly, 

WM.  H.  RECTOR. 

Assistant  Attorney  General. 


PRIMARY  ELECTION  LAW  DISCUSSED. 

March  8,  1910. 
Hon.  A.  A.  McDonald, 

Prosecuting  Attorney  Twelfth  Judicial  Circuit, 

Fort  Smith,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  5th  inst., 
which  is  as  follows: 

"*  *  *  Some  time  since  I  called  on  you  for 
an  opinion  on  the  primary  election  law,  with  reference 
to  certain  items,  and  have  had  no  reply,  and  as  the 
matter  is  being  agitated  very  much,  I  again  ask  for 
an  opinion  on  sections  5  and  6,  with  reference  to  paying 
•workers  at  the  poUc,  and  the  hiring  of  hacks  to  carry 
voters  to  the  jwlls. 

"I  wish  your  construction  of  the  two  sections 
above  referred  to,  and  especially  of  the  last  two  items 
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mentioned.  Also  section  9  as  to  whether  or  not  social- 
ists or  republicans  would  be  violating  the  law  to  vote 
in  a  Democrat  primary. 

"'I  will  thank  you  to  give  me  this  information  at 
once.  I  understand  you  have  heretofore  rendered  an 
opinion  on  section  9,  and  if  so  a  copy  of  that  opinion 
will  be  satisfactory.     *     *     *." 

I  beg  to  reply  that  on  January  14,  1910,  my  assistant, 
Mr.  Rector,  replied  to  your  previous  letter,  and  as  stated 
by  him,  the  primary  election  law  being  a  new  act,  has  never 
been  passed  upon  by  the  courts,  and  we  can  not  undertake 
to  construe,  with  any  degree  of  certainty,  its  several  pro- 
visions. 

This  office  has  received  several  communications  from 
members  of  the  late  General  Assembly,  asking  us  to  write 
them  what  several  sections  of  the  act  means,  so  you  will 
observe  that  if  the  men  who  made  the  law  are  in  doubt  as 
to  whether  a  given  state  of  facts  come  within  its  provisions, 
we  can  not  be  blamed  for  having  some  hesitancy  in  laying 
down  any  "hard  and  fast"  rules  for  the  construction  of  this 
law. 

It  appears  that  section  5  was  for  the  purpose  of  pro- 
tecting candidates  from  those  who  solicited  donations  from 
them  for  various  piuTX)ses,  for  no  other  reason  than  the  fact 
they  are  candidates.  It  was,  no  doubt,  the  purpose  of  this 
section  to  prevent  one  candidate  from  being  embarrassed 
by  not  being  able  to  resfpond  to  solicitations  for  donations 
as  liberally  as  an  opponent,  who  is  able  to  do  so.  You,  no 
doubt,  have  had  enough  experience  as  a  candidate,  to  know 
that  people  solicit  donations  of  you  for  churches,  schools 
and  various  matters,  who  would  not  think  of  doing  so  if 
you  were  not  a  candidate.  In  other  words,  I  presmne  the 
Legislature  intended  to  make  it  possible  for  a  man  to  aspire 
for  an  office  without  being  "held  up." 

« 

Section  6  was  evidently  intended  to  prevent  a  candidate 
from  indirectly  influencing  votes  by  donations,  as  you,  no 
doubt,  have  observed  that  frequently  persons  become  very 
liberal  as  soon  as  they  become  candidates,  and  make  do- 
nations to  various  persons,  and  thereby  pose  as  philanthro- 
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pists,  when  a  cent  could  not  be  obtained  from  such  persons 
if  they  were  not  seeking  an  office. 

Section  9  appears  to  be  perfectly  plain,  and  I  do  not 
know  of  anything  that  I  could  add  to  the  section  in  explana- 
tion of  it,  further  than  to  say  that  its  purpose  is  to  make  the 
voting  in  a  primary  as  regular  and  as  legal  as  if  it  were  a 
general  election,  and  to  prevent  the  influencing  of  voters 
by  the  use  of  money,  or  its  equivalent.  It  reaches  out  and 
gets  the  person  who  accepts  anything  for  his  vote,  or  for 
his  influence,  or  who  by  force,  threats  or  intimidation, 
attempts  to  influence  the  vote  of  any  person. 

On  the  other  hand,  I  think  that  a  person  who  would 
accept  any  compensation  for  working  at  the  polls,  as  stated 
by  you,  or  elsewhere,  in  behalf  of  any  candidate,  would 
violate  the  law. 

Replying  to  your  last  question,  I  beg  to  state  that  a 
Socialist  or  Republican  would  not  violate  the  law  by  voting 
in  the  democratic  primary.  While  the  law  provides  that 
all  persons  who  participate  in  the  primary  shall  be  quali- 
fied electors,  it  was  not  intended  to  ^ve  all  qualified  electors 
the  right  to  vote  in  a  primary. 

Each  i)olitical  party  prescribes  the  qualifications  of 
those  who  may  participate  in  its  primary.  They  must  be 
qualified  electors,  and  the  party  holding  the  primary  mviy 
prescribe  any  additional  qualifications,  such  as  that  they 
must  be  known  democrats;  or,  be  known  white  demo- 
crats; or,  that  they  supported  the  nominees  of  the  demo- 
cratic party  in  the  previous  general  election;  or,  that  they 
will  pledge  themselves  to  support  the  nominees  of  the  party 
at  the  next  general  election,  etc. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  (Jeneral. 
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PRIMARY   ELECTION   LAW— HIRING   OF   HACKS 

IS  NOT  PROHIBITED. 

March  11, 1910. 

Hon.  A.  A.  McDonald, 

Prosecuting  Attorney  Twelfth  Judicial  Circuit, 

Fort  Smith,  Ark. 

Dear  Mr.  McDonald : 

Your  letter  of  the  10th  inst.,  with  newspaper  clipping 
enclosed  has  been  received  at  this  office.  I  beg  to  advise 
you  that  the  clipping  as  to  the  matter  of  hiring  hacks  is 
erroneous,  as  Mr.  Norwood  has  given  no  opinion  to  the 
effect  that  the  hiring  of  hacks  for  the  purpose  of  carrying 
voters  to  the  polls  is  prohibited  by  the  primary  election  law. 

On  January  14,  I  wrote  you  at  the  request  of  Mr. 
Norwood,  giving  you  our  ideas  as  to  this  question.  If 
you  will  refer  to  that  letter,  you  wUl  find  this  language: 

'"If  a  man  hires  a  hack  and  pays  for  it,  it  would 
not  seem  to  be  a  donation,  but  simply  a  matter  of 
contract.     *    *    * 

"As  stated  before,  it  would  be  almost  guess  work 
to  say  how  the  court  would  construe  this  act.  We 
are  inclined  to  think,  however,  that  it  would  not  pro- 
hibit the  legitimate  hiring  of  hacks  on  election  day. 


9f 


Mr.  Norwood  and  I  have  discussed  this  phase  of  the 
law  several  times,  and  he  agrees  with  me  as  to  the  con« 
elusions  reached  and  expressed  to  you  in  my  letter  of 
January  14. 

I  suppose  that  you  will  have  to  try  the  Collins  case 
again.  I  filed  a  petition  for  rehearing  two  weeks  ago,  and 
quite  an  extensive  brief  in  support  of  same.  I  hope  the 
court  will  grant  the  rehearing. 
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I  am  briefing  the  Smith  case  today,  and  am  afraid 
•there  is  little  hope  of  getting  a  reversal,  as  the  authorities 
seem  to  sustain  the  court. 

With  best  wishes  to  you,  I  am. 

Your  friend, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


PRIMARY  ELECTION— THOSE  VOTING  THEREAT 
MUST  POSSESS  THE  QUALIFICATIONS 

OF  ELECTORS. 

March  15,  1910. 
Hon.  H.  B.  Means, 

Prosecuting  Attorney  Seventh  Judicial  Circuit, 

Malvern,  Ark. 
Dear  Sir: 

Replying  to  your  communication  of  the  10th  inst., 
I  beg  to  state  that  Act  166,  approved  April  23,  1909,  among 
other  things,  provides  that  "any  person  voting  in  any 
primary  election  not  possessing  all  tiie  qualifications  of  an 
elector,  as  required  under  this  general  elections  laws  of 
this  State,  shall  be  deemed  guilty  of  a  felony.'^ 

A  person  is  not  a  qualified  elector,  as  required  under 
the  general  elections  laws  of  this  State,  unless  he  paid  a 
poll  tax  at  the  time  of  collecting  taxes  next  preceding  the  elec- 
tion at  which  he  proposes  to  vote,  or,  unless  he  has  attained 
the  age  of  twenty-one  years  since  the  time  of  assessing 
taxes  next  preceding  such  election. 

Act  320  of  the  Acts  of  1909,  is  a  re-enactment  of  section 
2766,  Kirby's  Digest.  And  section  4  of  this  act  says,  ''the 
'time  for  collecting  taxes,'  as  this  term  is  employed  in  the 
Constitution  in  connection  with  the  payment  of  poll  taxes, 
is  the  period  between  the  first  Monday  in  January  and  the 
Saturday  next  preceding  the  first  Monday  in  July,  and  that 
any  person  liable  to  pay  a  poll  tax,  and  who  has  paid  the  same 
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at  any  time  within  the  dates  named,  shall,  if  i>ossessed  of 
the  other  requisite  qualifications,  be  entitled  to  vote  at 
any  election  held  in  this  State  at  anytime  before  the  first 
Monday  in  July  of  the  year  siicceeding  that  in  which  the 
payment  is  made." 

It,  therefore,  follows  that  before  a  person  can  vote 
in  the  primary  to  be  held  on  March  30,  he  must  have  paid 
his  poll  tax  between  the  first  Monday  in  January  and  the 
Saturday  next  preceding  the  first  Monday  in  July,  in  the 
year  1909,  or  have  become  of  age  since  the  time  for  assessing 
taxes  in  1909.  In  other  words,  he  must  have  a  poll  tax 
receipt  for  his  poll  tax  of  1908,  and  paid  by  him  between 
the  dates  mentioned  in  the  year  1909,  and  such  a  receipt 
entitles  him  to  vote  at  any  election  held  before  the  first 
Monday  in  July,  1910. 

A  tax  receipt  obtained  during  the  present  time  for 
collecting  taxes,  (1910),  will  entitle  a  man  to  vote  at  any 
election  held  between  July,  1910,  and  July,  1911,  but  does 
not  qualify  a  man  to  vote  in  the  coming  primary. 

The  Democratic  party  may  prescribe  additional  quali* 
fications  for  those  who  participate  in  its  primary,  but  it 
can  not,  by  the  adoption  of  any  rule,  require  less  than 
the  law  requires. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


TAXATION  OF  STOCKS  OF  MERCHANDISE. 

April  2,  1910. 
Hon.  A.  A.  McDonald, 

Prosecuting  Attorney  Twelfth  Judicial  Circuit, 

Fort  Smith,  Ark. 
Dear  Sir: 

Your  favor  of  the  1st  inst.,  addressed  to  the  Attorney 
General  has  been  received  at  this  department,  in  whidi 
you  desire  to  know  whether  there  is  any  provision  for  the 
assessment  and  collection  of  taxes  on  a  stock  of  merchandise 
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which  has  been  placed  upon  the  market  after  the  regular 
time  for  assessing  taxes,  and  which  will  be  disposed  of  before 
the  time  for  the  next  assessment. 

I  beg  to  advise  that  in  our  opinion  section  6969,  Kirby's 
Digest,  answers  vour  question.  In  that  section,  it  is  made 
the  duty  of  the  county  assessor,  whenever  any  person 
shall  commence  any  new  business  within  the  limits  of  his 
county  after  the  regular  time  for  the  assessment  of  taxes 
shall  have  expired,  and  the  books  shall  have  been  filed  with 
the  coimty  clerk,  to  assess  the  value  of  said  business  and 
merchandise,  and  file  said  assessment  with  the  county  clerk, 
who  shall  thereupon  place  the  same  upon  the  tax  books, 
and  proceed  to  extend  the  taxes  thereon,  and  the  collector 
shall  proceed  to  collect  tax  the  same  as  other  taxes. 

The  regular  time  for  the  assessment  of  taxes  begins 
on  the  first  Monday  in  June,  and- expires  on  the  31st  day  of 
August  of  each  year.     (See  section  6912,   Kirby^s  Digest). 

Section  6970,  Kirby's  Digest,  requires  the  assessor  to 
file  his  assessment  with  the  county  clerk  on  or  before  the 
second  Monday  in  September  in  each  year. 

We  think  there  is  no  question  but  that  the  section 
referred  to  authorizes  the  assessment  and  collection  of  taxes 
on  that  class  of  property  mentioned  in  your  letter,  and 
certainly  is  this  the  case  if  the  property  is  reached  before 
the  county  clerk  makes  up  the  tax  books  and  delivers  them 
to  the  collector  with  his  warrant  authorizing  the  collection 
of  the  taxes.  If  the  property  is  not  reached  until  after  the 
county  clerk  has  made  up  the  tax  books  and  delivered 
them  to  the  collector,  as  stated  before,  a  question  might 
arise  as  to  whether  or  not  the  taxes  could  be  collected. 

Section  7026,  Kirby's  Digest,  requires  that  the  county 
clerk  deliver  the  tax  books  to  the  collector  on  or  before  the 
first  Monday  in  January  in  each  year.  Since  the  collector 
of  your  county  is  now  in  possession  of  the  tax  books  and  is 
collecting  the  taxes,  the  question  arises  as  to  whether  or 
not  the  county  clerk  would  be  authorized  to  enter  the  extra 
assessment  upon  the  tax  books  after  he  has  delivered  them 
to  the  collector. 

We  think  a  sane  and  conservative   construction   of 
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section  6969,  Kirby^s  Digest,  would  authorize  the  derk  to 
do  this,  and  that  when  the  assessor  has  filed  his  assessment, 
the  clerk  should  enter  the  same  upon  the  tax  books,  extsid 
the  taxes  thereon  and  give  his  warrant  to  the  collector, 
authorizing  him  to  collect  the  taxes  thereon  within  the  time 
and  in  the  manner  required  by  law  for  the  collection  of  taxes. 

We  are,  therefore  of  the  opinion  that  it  is  the  duty  of 
the  assessor,  the  county  derk  and  the  collector  to  proceed 
under  this  statute,  and  properly  assess  and  collect  the  taxes 
on  this  stock  of  merchandise. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


MAYORS— HAVE  NO  AUTHORITY  TO  SOLEMNIZE 

MATRIMONY. 

May  4,  1910. 
Hon.  Monroe  Smith, 

Deputy  Prosecuting  Attorney, 

Hamburg,  Ark. 
Dear  Sir: 

Replying  to  your  commimication  of  the  8d  inst.,  I 
beg  to  state  that  there  is  some  doubt  in  my  mind  as  to  the 
authority  of  mayors  solemnizing  marriages.  Some  lawyers 
contend  that  as  mayors  have  the  same  jurisdiction  as  jus- 
tices of  the  peace  within  the  limits  of  the  corporation,  that  th^ 
would  have  the  right  to  solemnize  marriages.  Other  con- 
tend that  as  the  statute  specifically  prescribing  that  officers 
are  authorized  to  solemnize  marriages  does  not  mention 
mayors,  that  they  would  have  no  right  to  exercise  such 
authority. 

I  find  that  Hon.  Geo.  W.  Murphy  and  Hon.  W.  F.  Kirby, 
each  gave  it  as  his  opinion  while  Attorney  General,  that 
mayors  had  no  such  authority.  I  shall,  therefore,  follow 
their  opinions,  and  hold  that  mayors  have  no  authority  to 
solemnize  marriages. 
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In  1899  the  Legislature  passed  an  act  legalizing  mar- 
riages previously  solemnized  by  mayors.  It  would,  there- 
fore, appear  that  the  Legislature  was  also  of  the  opinion 
that  mayors  had  no  authority  to  solemnize  marriages. 

I  think  your  county  clerk  would  have  a  right  to  refuse 
to  record  a  marriage  license,  where  it  appears  that  the 
marriage  was  solemnized  by  a  mayor. 

Hereafter,  your  county  derk  should  call  upon  your 
prosecuting  attorney  for  advice,  as  the  prosecuting  attom^r 
is  the  only  oflScial  whose  duty  it  is  to  advise  county  officers 
in  all  matters  in  which  the  county  or  state  is  interested. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


GARLAND  COUNTY  COLLECTOR— ACT  CREATING 

OFFICE  DISCUSSED. 

June  1,  1909. 
Hon.  H.  B.  Means, 

Prosecuting  Attorney  Seventh  Judicial  District, 

Malvern,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of'  the  26th 
inst.,  which  is  as  follows: 

"Acts  No.  454,  on  page  1228  of  the  Acts  of  the 
General  Assembly  of  1907,  creating  the,  office  of  tax 
collector  of  Garland  coimty,  provides  that  it  shall 
take  effect  and  be  in  force  from  and  after  October  31, 
1908.  Now,  I  have  been  asked  the  question  by  a 
number  of  people,  if,  under  the  provisions  of  this  act, 
a  person  could  be  elected  to  the  office  created  by  the 
act  at  the  September  election,  prior  to  the  31st  day  of 
October,  1908,  and  if  a  citizen  was  elected  to  and  did 
assume  the  duties  of  said  office,  whether  he  would 
be  a  de  jure,  or  only  a  de  facto  officer,  and  what  would 
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be  the  duties  of  the  county  clerk  with  reference  to  the 
election  that  is  to  be  called  in  July  by  the  Governor,  if 
it  is  found  that  such  officer  is  only  a  de  facto  officer. 
As  I  am  not  thorou^Iy  satisfied  about  this  question,  I 
will  kindly  ask  you  to  give  me  your  opinion  on  the 


>f 


I  have  the  honor  to  reply  that  it  is  my  opinion  that  as 
the  act  did  not  take  effect  until  October  31,  1908,  the  office 
of  collector  was  not  created  until  that  time,  and  the  election 
of  a  person  as  tax  collector  for  Garland  county  previous  to 
3 1st  day  of  October,  1908,  was  a  nullity.  It  is  unnecessary 
to  consider  what  was  the  intention  of  he  General  Assembly 
in  connection  with  this  matter,  because  the  Legislating 
must  be  understood  to  mean  what  it  has  plainly  expressed, 
and  this  excludes  construction. 

No  official  notice  could  be  taken  of  the  act  for  the 
purpose  of  electing  any  person  to  fill  the  office  which  would 
be  created  by  the  act  when  it  went  into  effect. 

This  proposition  is  very  much  like  the  case  of  ChUders 
V.  Duvall,  reported  in  69  Ark.  336.  The  court  held  in  that 
case  that  the  electors  of  Lawrence  coimty  had  no  right  to 
elect  a  county  clerk  upon  the  supposition  that  the  census 
would  show  that  the  county  was  entitled  to  a  county,  clerk, 
and  that  no  official  notice  could  be  taken  of  the  census  until 
the  director  of  the  census  published  a  bulletin.  That  the 
circuit  clerk  was  ex-officio  county  clerk,  and  that  the  two 
offices  did  not  become  separate  and  independent  until 
the  official  publication  of  the  census.  Upon  the  same 
argument,  I  think  the  Sheriff  of  Garland  county  was  ex- 
officio  collector  until  the  act  referred  to  by  you  went  into 
effect. 

I  am  of  the  opinion  that  the  person  elected  is  a  de  facto 
officer.  "An  officer  de  facto  is  one  who  acts  as  such  by 
appointment  or  election,  or  of  such  acquiescence  of  the  public 
as  will  authorize  the  presumption  of  a  colorable  appoint- 
ment or  election."     {See  Pierce  v,  Eddington,  38  Ark.  150). 

It  is  true,  there  were  no  office  to  be  filled  at  the  time 
he  was  elected,  but  he  did  qualify,  I  presume,  and  is  now 
filling  an  office  that  was  created  on  the  day  that  he  qualified. 
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I  do  not  think  that  your  county  clerk  has  any  duties, 
to  perform  in  connection  with  the  special  election  to  be  held 
in  July,  so  far  as  the  office  of  collector  is  concerned.  The 
act  creating  the  office  makes  no  provision  for  filling  the 
vacancy,  and  I  am  unable  to  find  any  general  statute  which 
requires  a  -vacancy  in  the  office  of  collector  to  be  filled  at  a 
spAiial  election.  The  filling  of  vacancies  in  the  office  of 
collector  is  not  within  the  provision  of  section  50  of  article 
7  of  the  Constitution,     {See  Falconer  v.  Shores,  37  Ark.  386). 

The  office  is  subject  to  the  control  of  the  Legislature, 
which  has  the  right  to  provide  for  the  filling  of  a  vacancy 
by  an  election,  but  this  has  not  been  done. 

Section  2691,  S.  &  H.  Digest,  which  provides  that  offices 
shall  be  filled  by  special  election,  does  not  mention  collectors. 

Article  7  section  23  of  the  Constitution  provides  "that 
when  any  office,  from  any  cause,  may  become  vacant  and 
no  mode  is  provided  by  the  Constitution  and  laws  for  filling 
such  vacancy,  the  Governor  shall  appoint  some  one  who 
shall  serve  imtil  the  next  general  election. 

Sections  7983  and  7984,  Kirby's  Digest,  provides  that 
whenever  a  person  \isurps  an  office,  to  which  he  is  not  en- 
titled by  law,  and  there  is  no  other  person  entitled  to  the 
office,  it  shall  be  the  duty  of  the  prosecuting  attorney  to 
institute  proceedings  against  such  person  to  prevent  the 
usurper  from  exercising  the  office. 

Trusting  I  have  fully  answered  your  inquiry,  I  am, 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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ANTI-NEPOTISM  LAW— THIRD  COUSINS  ARE 
RELATED  WITHIN  THE  FOURTH  DEGREE. 

June  9,  1910. 

Hon.  J.  C.  Pinnix, 

Prosecuting  Attorney  Ninth  Judicial  Circuit, 

Murfreesboro,  Arkansas. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  recent  date 
in  which  you  ask  who  are  related  by  consanguinity  or  aflSn- 
ity  within  the  fourth  degree,  as  mentioned  in  section  7616, 
Kirby's  Digest. 

I  have  the  honor  to  reply  that  this  includes  all  relatives, 
either  by  consanguinity  or  aflSnity,  down  to  and  including 
third  cousins. 

See  case  of  KeUey  v.  Neely,  12  Ark.  657;  and  HoU  v. 
Watson,  71  Ark.  87. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


QUORUM  COURT— HAS  NO  AUTHORITY  TO  UAlKE 
APPROPRIATION  TO  PAY  REWARD  FOR 
ARREST  AND  CONVICTION  OF 
CRIMINALS. 

June  10,  1910. 
Hon.  C.  E.  Elmore, 

Prosecuting  Attorney  Sixteenth  Judicial  Circuit, 
Mammoth  Spring,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  2d  inst., 
in  which  you  state  that  your  county  quorum  court  O^'^ing 
court)  made  an  appropriation  out  of  the  general  revenue 


ATTORNEY  GENERAL  497 

fund  for  the  sum  of  five  hundred  ($500)  dollars  as  a  reward 
for  the  arrest  and  conviction  of  the  parties  who  assassinated 
John  Whitson,  and  that  after  the  parties  were  arrested 
and  convicted  your  county  court  allowed  the  claim  for  the 
reward,  amounting  to  five  hundred  ($500)  dollars,  and 
ordered  it  paid  out  of  the  general  revenue  fund,  and  that  it 
was  paid  out  of  said  fund,  and  you  request  my  opinion  as 
to  whether  the  quorum  court  (levying  court)  had  any 
authority  to  make  this  appropriation,  and  if  not,  did  the 
appropriation  protect  the  county  judge  when  he  allowed  it, 
and  what  are  your  duties  in  the  matter? 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  the 
quorum  court  (levying  court)  had  absolutely  no  authority 
to  make  the  appropriation. 

Section  1494,  Kirby^s  Digest,  prov]de&  that  the  county 
judge  with  a  majority  of  the  justices  of  the  peace  of  eadi 
county,  shall  constitute  a  court  for  levying  taxes  and  making 
appropriations  for  the  expenses  of  the  county.  The  pay- 
ment of  a  reward  is  not  any  part  of  the  expenses  of  a  county . 

And  the  sixth  subdivision  of  section  1499,  Kirby's 
Digest,  which  authorizes  this  court  to  make  appropriations 
for  the  expenses  of  the  county,  does  not  authorize  appro- 
priations for  the  payment  of  rewards  for  the  arrest  of  fugi- 
tives. 

Our  statute  provides  that  the  court  shall  specify  the 
amount  of  such  appropriation  for  each  purpose  in  dollars 
and  cents.  All  warrants  drawn  shall  specify  the  fund  upon 
which  the  same  are  drawn  respectively. 

Article  16  section  11  of  the  ConstittUion,  provides  that  no 
money  arising  from  a  tax  levied  for  one  purpose,  shall  be 
used  for  any  other  purpose. 

The  making  of  the  appropriation,  allowing  the  claim, 
issuing  the  warrant  and  the  payment  of  it  were  all  illegal 
and  unauthorized,  and  I  think  a  civil  action  would  lie  against 
the  party  to  recover  the  amount  received  upon  the  warrant. 
I  do  not  think  a  civil  action  would  lie  against  the  county 
judge,  as  in  my  opinion,  he  is  protected  under  the  rule  that 
judges  of  courts  are  not  liable  to  civil  actions  for  their 
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judicial  acts,  even  when  those  acts  are  in  excess  of  their 
jurisdiction. 

Our  Court  said  in  case  of  Trammell  v.  Totvn  of  Russell-- 
viUe,  et  al.  (34  Ark.  105),  that  "it  is  a  universally  recognized 
principle,  that  one  acting  judicially  in  a  matter  within  the 
scope  of  his  jurisdiction,  is  not  liable  in  an  action  for  his 
conduct.  'Whenever  the  State  confers  judicial  powers 
upon  an  individual,  it  confers  them  with  full  immunity  from 
private  suit.' " 

One  of  the  latest  cases  upon  this  proposition  was  de- 
cided by  our  Court  on  May  23,  1910 — Mcintosh  v.  BvMard, 
Eamhart  &  Magness,  (not  yet  oflScially  reported).  This 
case  was  appealed  from  Independence  county. 

Section  1874,  Kirby's  Digest,  prescribes  the  penalty 
to  be  imposed  upon  the  judge  of  a  county  court,  who  shall 
wilfully  violate  any  of  the  provisions  of  the  law  creating 
such  court,  and  prescribing  its  duties. 

As  you  are  more  familiar  with  all  the  facts  and  circuin-^ 
stances  than  I  am,  I  shall  leave  it  to  you,  without  any  sug- 
gestions from  me,  as  to  whether  to  proceed  criminally 
against  the  judge. 

Trusting  I  have  fully  answered  your  inquiry,  I  am^ 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


FEES  OF  JUSTICE  OF  THE  PEACE  WHERE  PLEA 

OF  GUILTY  IS  ENTERED  OR  WHERE  A 

JUDGMENT  BY  DEFAULT  IS 

RENDERED. 

June  16, 1910. 
Hon.  J.  Y.  Stevens, 

Prosecuting  Attorney  Thirteenth  Judicial  Circuit, 
Magnolia,  Ark. 
Dear  Sir: 

I  am' in  receipt  of  your  commimication  of  the  15th  inst.^ 
which  is  as  follows: 
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"*  *  *  rpjjg  statute  provided  that  a  justice 
of  the  peace  shall  have  one  ($1)  dollar  for  a  trial.  Has 
he  the  right  to  collect  one  ($1)  dollar  on  a  default 
judgment  when  no  evidence  at  all  is  taken,  say  on  a 
note  or  a  verified  account?  Is  a  justice  entitled  to 
one  ($1)  dollar  on  a  plea  of  guilty?  *  *  *" 
I  have  the  honor  to  reply  that  a  justice  of  the  peace 
would  be  entitled  to  such  fee  in  either  instance.  (See  Riegler 
V.  Quinn,  54  Ark.  37). 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


SAME  QUESTION  AS  ABOVE. 

June  18>  1910. 

Hon.  J.  Y.  Stevens, 

Prosecuting  Attorney  Thirteenth  Judicial  Cbcuit, 

Magnolia,  Arkansas. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  17th 
inst.,  in  which  you  state  that  you  do  not  think  the  case  of 
Reigler  v.  Quinn,  54  Ark.  37,  settles  the  question  as  to  whether 
a  justice  should  have  one  ($1)  dollar  as  a  trial  fee  on  a  judg- 
ment rendered  for  an  amount  of  a  verified  account  or  upon 
a  plea  of  guilty. 

I  do  not  think  that  case  is  absolutely  conclusive  upon 
the  question,  because  as  suggested  by  you,  the  Reigler  case 
was  a  suit  based  upon  an  unverified  account  but  the  fact 
that  the  court  held  that  the  justice  would  be  entitled  to  a  fee 
upon  a  judgment  rendered  on  an  unverified  account,  does 
not  have  any  tendency  to  show  that  the  justice  would  not 
be  entitled  to  such  a  fee  upon  a  verified  account,  and  I 
think  by  adopting  the  reasoning  of  the  decision,  a  justice 
would  be  entitled  to  a  fee  in  a  case  where  the  account  is 
not  verified,  or  in  a  criminal  case  upon  a  plea  of  guilty. 

The  court  said : 

"*     *     *    If  it  is  not  an  examination  of  issues 
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"The  time  for  collecting  taxes,  as  this  term  is 
employed  in  the  Constitution  in  connection  with  the 
payment  of  poll  taxes,  is  hereby  defined  to  be  the  period 
between  the  first  Monday  in  January  and  the  Saturday 
next  preceding  the  first  Monday  in  July,  on  which 
last  named  date  the  collector  is  required  by  law  to  make 
his  final  settlement  with  the  coimty  court.  Any 
person  liable  to  pay  poll  tax  and  who  has  paid  the  same 
at  any  time  within  the  dates  named,  shall,  if  possessed 
of  the  other  qualifications  required  by  law  of  an  elector, 
be  entitled  to  vote  at  any  election  held  m  this  State 
at  any  time  before  the  first  Monday,  in  July  of  the  year 
succeeding  that  in  which  the  payment  is  made.  The 
Auditor  shall  cause  to  be  printed  in  the  blank  poll 
tax  receipt  which  he  is  required  to  furnish  to  the  col- 
lector, and  the  coxmty  election  commissioners  are 
required  to  have  printed  in  plain  type  and  in  a  con- 
spicuous place  on  the  lists  which  they  are  required  to 
furnish  to  the  election  judges,  an  express  statement 
of  the  time  within  which  the  payment  in  any  particular 
case  will  authorize  the  taxpayer,  otherwise  qualified, 
to  vote." 

You  will  see  from  this  that  a  receipt  issued  during  the 
time  for  collecting  taxes  in  1909,  is  not  valid  for  election 
purposes,  after  the  Saturday  next  preceding  the  first  Monday 
in  July,  1910. 

Replying  to  your  second  question  in  which  you  ask 
that  if  the  sheriff  of  a  county  is  a  candidate  for  the  nomi- 
nation in  a  Democratic  primary,  whose  duty  it  is  to  appoint 
the  deputy  sheriffs  to  attend  the  polling  places  on  election 
day :  I  beg  to  state  that  if  the  law  requires  that  any  deputies 
be  appointed  for  a  primary  election  which  I  doubt,  it  would 
be  the  duty  of  the  county  central  committee  to  make  such 
appointments,  whether  the  sheriff  is  a  candidate  or  not. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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JOHNSON-JEFFRIES    PRIZE     FIGHT— UNLAWFUL 
TO  EXHIBIT  PICTURES  THEREOF. 

July  7,  1910. 
Hon.  Roy  D.  Campbell, 

Prosecuting  Attorney  Sixth  Judicial  Circuit, 
Little  Rock,  Ark. 
Dear  Sir: 

Judging  from  the  statements  in  the  public  press,  it 
appears  that  an  effort  will  likely  be  made  in  Little  Rock, 
and  probably  other  pomts  in  Arkansas,  to  exhibit  moving 
pictures  of  liie  late  fight  between  Jeffries  and  Johnson. 

It  is  a  matter  within  the  common  knowledge  of  all  that 
the  reports  of  that  fight  caused  numerous  difficulties,  riots 
and  disturbances  and  engendered  hostile  race  feelings  in 
all  parts  of  the  county.  If  reports  of  that  fight  created 
such  disturbances,  it  is  my  opinion  that  the  exhibition  of 
pictures  of  the  fight  would  multiply  such  disturbances  of 
the  peace,  impair  the  tranquility  of  every  community,  and 
constitute  a  public  nuisance. 

One  of  the  paramount  objects  of  government  is  to 
prevent  as  far  as  possible,  just  such  results  as  we  may 
reasonably  conclude  will  follow  the  exhibition  of  such  pic- 
tiu-es.  It  would  cause  riots  and  affrays  which  would  en- 
danger not  only  the  lives  of  persons  engaged  and  partici- 
pating in  them,  but  other  persons  and  property  generally, 
to  the  prejudice  of  the  good  name  and  general  welfare  of 
the  State. 

I  am  of  the  opinion  that  a  suit  in  the  name  of  the  State, 
on  the  jomt  relation  of  the  prosecuting  attorney  and  Attor- 
ney General,  or,  on  the  relation  of  either,  to  restrain  the  ex- 
hibition of  such  pictxires,  would  be  the  proper  remedy  to 
prevent  it.  Therefore,  I  would  be  glad  if  you  would  en- 
deavor to  keep  informed  as  to  the  probable  effort  to  display 
such  pictures,  and  take  the  steps  as  suggested  against 
those  contemplating  such  a  nuisance  m  your  district. 

The  Attorney  General's  office  has  plenty  of  money  to 
pay  all  costs  that  may  be  adjudged  against  the  State  on 
account  of  such  suits. 
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In  the  event  that  you  do  not  agree  with  me  as  to  tlie 
law  ux  the  premises,  or,  for  any  other  reason,  can  not  see  that 
the  proper  proceedings  are  instituted  as  suggested  herein 
to  prevent  the  exhibition  of  the  pictures,  please  notify  me. 

I  trust  that  the  municipalities  of  the  State  will  exercise 
all  the  authorities  they  may  now  have,  or  may  hereafter 
create,  for  the  purpose  of  preventing  the  exhibition  of  the 
pictures,  and  that  any  effort  upon  the  part  of  the  State 
authorities  wUl  not  be  construed  as  trying  to  supercede  the 
authority  of  the  municipalities,  but  only  assisting  them  as 
far  as  it  is  in  our  power  to  do  so. 

I  am  sending  a  copy  of  this  letter  to  the  other  sixteen 
prosecuting  attorneys  of  the  State. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


COMMISSIONERS     OF     ACCOUNTS— AUTHORITY 

AND  DUTIES  THEREOF. 

July  8,  1910. 
Hon.  C.  E.  Elmore, 

Prosecuting  Attorney  Sixteenth  Judicial  Circuit, 
Mammoth  Spring,  Ark. 
Dear  Sir: 

I  beg  to  acknowledge  receipt  at  this  department  of 
your  favor  of  the  6th  inst.  You  state  that  the  commis- 
sioners of  accounts  of  Fulton  county  are  now  in  session,  and 
that  they  have  demanded  that  the  county  treasurer,  and  the 
sheriff  and  the  collector  shall  produce  the  funds  in  their 
hands  belonging  to  the  county  and  the  various  school  dis- 
tricts, to  the  end  that  the  same  may  be  counted  by  said 
conmiissioners.  You  further  state  that  both  the  treasurer 
and  the  sheriff  refuse  to  exhibit  these  funds  to  said  com- 
missioners. 

You  desire  to  know  whether  or  not  the  commissioners 
of  accounts  have  the  authority  to  require  these  officers 
to  produce  these  funds,  to  the  end  that  the  same  may  be 
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counted  and  inspected.  You  also  wish  to  know  what  is 
the  remedy  in  case  such  authority  does  exist,  and  the  treas- 
urer and  the  sheriff  should  refuse  to  comply  with  their 
demands. 

I  beg  to  advise  you  that  section  629,  Kirby'a  Digest, 
requires  that  the  commissioners  of  accounts  shall  examine 
the  books  kept  by  the  sheriff  and  treasurer.  The  settle- 
ments made  by  these  officers  and  all  vouchers  filed  there- 
with. It  requires  that  they  ascertain  whether  the  settle- 
ments have  been  made  as  required  by  law,  and  whether 
or  not  they  are  just,  honest  and  proper,  and  whether  or  not 
all  moneys  due  from  such  officers  have  been  paid  over  to 
the  proper  persons  appointed  by  law  to  receive  the  same. 

Said  section  further  requires  that  said  commissioners 
see  that  said  moneys  are  actually  in  the  possession  of  the 
said  officers  entitled  by  law  to  receive  the  same. 

It  will  be  seen  from  this  section  that  the  commissioners 
of  accounts  are  required  to  ascertain,  first,  whether  or  not 
proper  settlements  have  been  made  at  the  time  required 
by  law;  second,  whether  or  not  these  settlements  were  hon- 
estly and  justly  made;  and,  thirdly,  whether  of  not  the 
moneys  which  the  settlements  show  to  be  in  the  hands  of 
the  respective  officers,  is  actually  in  their  possession. 

It  would  be  impossible  for  the  commissioners  of  accounts 
to  ascertain  whether  or  not  the  settlements  were  honestly 
and  justly  made,  unless  they  could  know  positively  that 
the  funds  charged  to  said  officers  are  actually  in  their  pos- 
session. But,  even  in  the  absence  of  this,  there  is  an  express 
requirement  that  they  satisfy  themselves  that  the  moneys 
are  actually  in  the  possession  of  the  officers. 

Section  2019,  Kirby's  Digest,  provides  that  "if  any 
treasurer  shall  fail  to  produce  for  coimting  the  amounts 
found  to  be  due  in  his  hands,  he  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  be  punished  by  a  fine 
of  one  hundred  ($100)  dollars,  and  his  said  office  shall  be 
by  the  court  declared  forfeited." 

The  requirement  that  the  commissioners  of  accounts 
shall  inspect  this  money  is  tantamount  to  a  requirement 
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that  the  officer  having  custody  of  the  same  shall  produce 
the  money  to  said  commissbners  for  that  purpose. 

Section  1163,  Kirby's  Digest,  requires  the  treasurer 
to  make  annual  settlement  on  the  first  Monday  in  July, 
and  produce  the  money  to  the  coimty  court,  to  the  end 
that  the  same  may  be  actually  coimted,  in  order  that  it 
may  be  ascertained  whether  or  not  the  funds  are  actually 
in  his  hands,  as  the  same  appear  so  to  be  from  his  settlement. 

I  am  of  the  opinion  that  the  failure  of  the  treasurer 
to  produce  the  funds  for  this  purpose  is  a  violation  of  law. 
That  he  is  subject  to  indictment  therefor,  and  upon  con- 
viction the  court  declare  his  office  vacant.  I  also  believe 
that  mandamus  would  lie  to  compel  him  to  produce  the 
funds,  if  any,  in  his  hands. 

With  reference  to  sheriffs:  Section  629,  Kirby's  Digest, 
above  quoted,  should  be  construed  as  requiring  the  sheriff 
to  produce  the  funds  to  the  commissioners  of  accoimts, 
that  the  same  may  be  counted.  His  failure  to  do  this, 
amounts  to  a  misdemeanor  in  office. 

Section  7765,  Kirby's  Digest,  provides  that  "if  any 
sheriff  shall  fail  or  refuse  to  perform  any  of  the  duties  re- 
quired by  law  to  be  performed  by  him,  he  shall  be  deemed 
guilty  of  a  misdemeanor  in  office,  and  upon  conviction 
thereof,  shall  be  removed  from  office."  To  the  same  effect 
is  section  2450,  Kirby's  Digest, 

Section  1875,  Kirby's  Digest,  provides  that  "if  any 
collector  or  other  officer  shall  wilfully  neglect  or  refuse 
to  render  his  accounts  to,  or  settle  with,  the  county  court 
for  moneys  by  him  received  *  *  *  in  the  manner  and 
at  the  time  prescribed  by  law,  or  shall  render  a  false  account, 
he  shall  be  deemed  guilty  of  a  misdemeanor  in  office,  and  shall 
be  proceeded  against  accordingly." 

As  stated  above,  the  law  requires  commissioners  of 
accounts  to  ascertain  whether  or  not  the  various  settle- 
ments  filed  by  county  officers  are  correct  and  honestly  made. 
If  they  are  not  allowed  to  count  the  funds,  there  is  no  way 
in  which  they  could  tell  whether  said  settlement  was  just 
and  correct  or  not. 
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I  think  the  remedy  m  both  cases  is  by  indictment, 
and  I  am  also  of  the  opinion  that  mandamus  would  lie  to  com- 
pel the  performance  of  a  positive  duty. 

I  am  complying  with  your  request  and  mailing  a  copy 
of  this  opinion  to  Mr.  P.  P.  B.  Hynson,  chairman  of  tiie 
commissioners  of  accounts,  at  Salem,  Ark. 

I  trust  I  have  fully  and  sufficiently  answered  your 
inquiries. 

Yours  very  truly, 

WM.  H.   RECTOR, 
Assistant  Attorney  General. 


LICENSE  REQUIRED  BY  LIQUOR  DEALERS. 

October  25,  1910. 
Hon.  O.  A.  Graves, 

Prosecuting  Attorney  Eighth  Judicial  Circuit, 
Hope,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  20th 
inst.,  in  which  you  state  "that  your  county  court  has  issued 
license  to  two  persons  to  sell  liquor,  as  provided  in  section 
5105,  Kirby's  Digest,  in  quantities  of  not  less  than  one 
quart,  and  has  only  required  them  to  pay  the  sum  of  fifty 
($50)  dollars  for  State  purposes,  and  one  hundred  ($100) 
dollars  for  county  purposes,  as  provided  for  wholesale 
license  in  section  5109  and  5110,  Kirby's  Digest." 

You  ask  "what  license  should  be  paid  for  the  so-called 
quart  license,  and  if  the  amounts  required  is  more  than  one 
hundred  and  fifty  ($150)  dollars,  what  steps  should  be  taken 
by  the  county  court  and  prosecuting  attorney  to  enforce 
the  collection  of  the  proper  amount  of  license?" 

I  beg  to  reply  that  section  5107,  Kirby's  Digest,  fixes 
the  amount  of  license  required  to  be  paid  by  those  who 
engage  in  the  sale  of  intoxicating  liquors  in  Hempstead 
coimty;  that  is,  five  hundred  ($500)  dollars  is  the  county 
tax,  and  three  hundred  ($300)  dollars  is  the  State  tax,  and 
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this  amount  must  be  paid  whether  the  liquor  is  sold  by  the 
drink,  or  by  the  quart. 

Section  5122,  Kirby's  Digest,  provides  that  before 
retail  license  shall  be  granted,  the  amount  of  money  and 
fees  shall  be  paid  as  specified  in  section  5107,  Kirby^s  Digest. 
If  for  wholesale  license,  the  amount  of  fees  as  specified  in 
sections  5109  and  5110,  Kirby's  Digest. 

The  wholesale  license  referred  to  has  reference  to  dealers 
in  malt  liquor,  and  the  State  tax  of  fifty  ($50),  dollars,  and 
coimty  tax  of  one  hundred  ($100)  dollars  has  no  reference 
whatever  to  those  who  sell  spirituous,  ardent,  vinous  or 
fermented  liquors. 

The  license  having  been  issued  to  the  parties  in  your 
county  without  the  payment  of  the  amounts  as  required 
by  law,  such  license  affords  no  protection  to  the  holders 
thereof,  and  I  would  advise  you  to  demand  that  they  at 
once  pay  the  fees,  and  that  upon  their  failure  to  do  so, 
that  you  have  them  arrested  for  selling  whiskey  without 
license. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ROAD   OVERSEERS   SHOULD   BE  APPOINTED   BY 

INCOMING  COUNTY  JUDGE. 

January  4,  1911. 
Hon.  G.  R.  Haynie, 

Prosecuting  Attorney, 
Prescott,  Ark. 
Dear  Sir: 

,  Replying  to  your  communication  of  recent  date,  I 
beg  to  state  that  in  counties  where  the  law  authorizes  the 
appointment  of  road  overseers,  I  think  that  the  incoming 
coimty  judge  should  appoint  the  road  overseer  to  serve 
during  his  term  of  ofiice,  and  that  such  overseer  should  enter 
upon  the  discharge  of  his  duties  as  soon  as  he  receives  notice 
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of  his  appointment.  I  can  find  no  law  directly  in  point 
ui>on  this  question;  but  since  overseers  must  serve  in  a  man- 
ner under  the  county  judge,  and  since  the  county  judge  is, 
to  some  extent,  held  resi>onsible  for  the  manner  in  which 
the  roads  are  worked  during  his  administration,  I  think 
he  should  have  authority  to  appoint  the  overseer,  and  not 
the  out-going  judge. 

I  base  this  opinion  upon  the  proposition  of  fairness 
and  common  sense.    However,  I  may  be  wrong. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


INITIATIVE     AND     REFERENDUM— LOCAL     ACT. 

March  3,  1911. 
Hon.  G.  R.  Hajmie, 

Prosecuting  Attorney  Seventh  Judicial  Circuit, 
Prescott,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  commimication  of  the  2d  inst., 
which  is  as  follows: 

"I  have  been  asked  by  the  mayor  and  justice 
of  the  peace  at  Fulton,  Hempstead  county,  for  an 
official  opinion  as  to  whether  liquor  can  be  legally  sold 
in  that  town  by  proceeding  under  the  provisions  of 
the  L  and  R.  Amendment  to  the  Constitution,  not- 
withstanding a  majority  of  the  votes  in  the  last  general 
election  in  Hempstead  county  was  cast  against  the 
sale  of  liquor  in  that  county. 

Owing  to  the  fact  that  this  is  an  exceedingly 
important  question,  and  one  in  which  the  people  of 
the  entire  State  are  greatly  interested,  I  desire  to  call 
on  you  for  an  official  opinion  upon  this  question.  I 
shall  refrain  from  giving  an  opinion  until  I  shall  have 
been  advised  by  you  as  to  your  opinion  as  to  the  proper 
construction  of  this  amendment  to  the  Constitution 
upon  this  particular  point.     *    *    *" 
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I  have  the  honor  to  reply  that  I  do  not  know  by  ^at 
authority  a  mayor,  a  justice  of  the  peace,  or  any  one  else, 
has  a  right  to  call  ui>on  the  prosecuting  attorney  for  advice 
as  to  what  laws  may  be  enacted  under  the  provisions  of 
Amendment  No.  10,  and  I  can  not  imagine  how  any  question 
could  arise  as  to  any  proceedings  under  the  "iniative  power" 
where  the  Attorney  General  would  be  required  to  give 
advice,  unless  it  would  be  to  the  Secretary  of  State,  or 
some  board  of  election  commissioners,  but  as  suggested 
in  your  letter,  the  question  presented  to  you  is  an  important 
one,  and  I  am  sure  that  the  people  of  this  State  will  be  glad 
when  the  amendment  has  been  construed  by  the  Supreme 
Court,  in  order  that  they  may  know  what  power  the  people 
really  reserved  to  themselves  when  they  adopted  Amend* 
ment  No.  10. 

During  the  campaign  for  the  adoption  of  Amendment 
No.  10,  numerous  conflicting  constructions  were  placed 
upon  it.  Some,  who  admitted  that  it  was  ambiguous,  urged 
its  adoption,  and  said  the  courts  could  ''fix  it  up."  Others 
admitted  that  it  was  indefinite  and  uncertain,  but  urged  its 
adoption,  with  the  understanding  that  certain  prominent 
men  would  have  it  fixed  right  by  amendments  to  the  amend- 
ment. 

I  opposed  the  adoption  of  the  amendment  in  the  form 
it  was  presented  because  it  said:  "The  people  of  each 
municipality,  each  county  and  of  the  State  reserve  to  them- 
selves the  power  to  propose  laws  and  amendments  to  the 
Constitution,  and  to  enact  or  reject  the  same  at  the  polls, 
independent  of  the  legislative  assembly." 

I  thought  it  meant  what  it  says,  and  I  did  not  believe 
that  a  municipality  or  county  should  have  a  right  to  pro- 
pose amendments  to  the  Constitution,  and  I  did  not  believe 
that  a  municipality  or  county  should  have  the  right  to  enact 
laws  without  some  limitation  as  to  the  character  of  the 
laws,  and  there  are  no  express  limitations  in  the  amendment. 

I  can  not  predict,  with  any  degree  of  certainty,  in 
view  of  the  conflicting  opinions  generally  expressed,  what 
construction  the  Supreme  Court  will  place  upon  the 
amendment. 
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If  the  people  of  the  municipality  desire  to  initiate  a 
law,  they  can  file  a  petition  with  the  Secretary  of  State. 
If  the.  Secretary  of  State  should  hold -that  the  people  of  the 
municipality  have  no  right  to  enact  such  a  law,  then  they 
could  bring  the  proper  proceedings  to  compel  him  to  file 
the  B^tition.  Or,  if  he  files  a  petition,  parties  contesting 
the  right  of  the  municipality  to  enact  such  a  statute  as  pro- 
posed, could  bring  proceedings  to  restrain  the  Secretary 
of  State  from  certifying  the  question  to  the  people  at  the 
next  general  election.  In  this  way,  the  question,  no  doubt, 
would  be  presented  to  the  courts,  and  after  a  decision  by 
the  Supreme  Court,  we  will  then  know  where  we  are. 

I  presume  that  when  this  question  comes  up  before 
the  Secretary  of  State,  the  proponents  and  the  opponents 
of  the  proposed  law  will  be  represented  by  private  counsel, 
and  that  tiie  prosecuting  attorney  and  the  Attorney  General 
will  have  little  concern  or  interest  in  the  determination 
of  the  question. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


DELINQUENT  TAXES— ACT  OF  1911  CONSTRUED. 

Little  Rock,  Ark.,  March  22, 1912. 
Hon.  Geo.  W.  Clark, 

Prosecuting  Attorney, 
Conway,  Ark. 
Dear  Sir: 

I  beg  to  acknowledge  receipt  at  this  department  of 
your  favor  of  March  10,  in  which  I  find  the  following: 

"I  enclose  you  a  request  for  an  opinion  of  the 
law  governing  the  amount  of  penalties  to  be  imposed 
on  both  real  and  personal  property  which  may  be 
delinquent  after  April  10,  1912,  as  provided  for  under 
the  provisions  of  Act  415,  session  of  1911." 
Replying  to  your  request,  I  beg  to  advise  you  that  since 
the  passage  of  Act  415,  Acts  of  1911,  the  law  governing 
the  amount  of  penalty  to  be  extended  on  real  and  personal 
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property  is  in  quite  an  unsettled  condition^  and  we  have 
been  at  a  loss  to  know  just  what  the  law  really  is  at  this 
time.  After  giving  the  question  a  great  deal  of  attention, 
however,  we  have  come  to  a  conclusion  which  I  will  briefly 
state  as  follows: 

Under  section  7060.  Kirby's  Digest,  it  is  made  the  duty 
of  the  collector  to  extend  a  penalty  of  25  per  cent  against 
all  unpaid  taxes  on  personal  property  after  April  1,  of  each 
year.  This  section  has  been  amended  by  Act  415  in  this 
respect,  that  insofar  as  the  coimty  levies  on  personal  prop- 
erty are  concerned,  the  penalty  to  be  extended  after  April 
10,  is  10  per  cent  mstead  of  5  per  cent.  So,  with  reference 
to  personal  property,  we  find  the  law  to  be  that  all  such 
taxes  impaid  after  April  10,  are  deemed  delmquent,  and  it 
is  the  duty  of  the  collector  to  extend  a  penalty  of  25  per 
cent  on  the  State  levy,  and  a  penalty  of  10  per  cent  on  the 
county  levies.  Act  415  does  not  entirely  repeal  section 
7069,  but  only  repeals  that  part  requiring  the  extension  of 
25  per  cent  penalty  on  the  county  taxes,  and  the  penalty 
of  25  per  cent  on  the  State  taxes  is  left  intact.  So  much 
for  the  proper  penalties  to  be  extended  against  delinquent 
personal  property. 

Under  section  7084,  Kirby's  Digest,  it  is  made  the  duty 
of  the  county  clerk  to  add  a  penalty  of  25  per  cent  upon 
all  taxes  upon  real  property  returned  delinquent.  I  do 
not  find  that  this  section  has  been  dianged,  amended  or 
repealed  by  Act  415.  If  a  tax  payer  desires  to  pay  the  taxes 
upon  his  real  property  at  any  time  between  April  10,  and 
the  second  Monday  in  May,  when  the  collector  is  required 
to  return  to  the  clerk  the  delinquent  lands  in  his  county, 
he  may  do  so,  and  under  Act  415,  it  is  the  duty  of  the  col- 
lector to  add  a  penalty  of  10  per  cent  upon  all  taxes  levied 
by  the  county  court.  If  the  tax  payer,  however,  allows 
his  land  to  be  certified  to  the  clerk  as  delinquent,  the  statute, 
section  7084,  Kirby's  Digest,  requires  that  he  shotdd  pay  a 
penalty  of  25  per  cent  upon  all  the  taxes  assessed  against  it. 

I  trust  I  have  made  myself  clear. 

Yours  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 
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FEES  OF  PROSECUTING  ATTORNEY  AND  DEPUTY. 

May  26,  1911. 
Hon.  Paul  Little, 

Fort  Smith,  Ark. 

Dear  Sir  and  Friend: 

Replying  to  your  favor  of  the  23d,  addressed  to  the 
Attorney  General,  I  beg  to  advise  you  that  we  are  of  the 
opinion  that  neither  a  prosecuting  attorney  nor  his  deputy 
is  entitled  to  a  fee  in  cases  pending  before  a  justice  of  the 
peace  where  the  defendant  pleads  guilty,  unless  the  prose- 
cution has  been  instituted  either  by  the  prosecuting  attor-. 
ney  or  his  deputy  as  the  case  may  be.  In  other  words,  if 
the  information  is  filed  by  some  third  party,  and  the  defend- 
ant pleads  guilty,  neither  a  prosecuting  attorney  nor  his 
deputy  is  entitled  to  a  fee.  Of  course  where  the  information 
is  filed  by  the  prosecuting  attorney  or  his  deputy  that 
officer  is  entitled  to  a  fee  ui>on  conviction  whether  the  con- 
viction is  pronounced  upon  a  verdict  rendered  upon  a  plea 
of  not  guilty,  or  whether  conviction  is  pronounced  upon  a 
plea  of  guilty.  Where  the  information  is  not  filed  by  the 
prosecuting  attorney  or  his  deputy  no  fee  can  be  taxed  as 
a  part  of  the  cost  unless  a  plea  of  not  guilty  is  entered  and 
a  conviction  secured  thereon. 

Inasmuch  as  the  prosecuting  attorney  and  his  deputy 
is  charged  with  the  enforcement  of  the  criminal  laws  in 
their  respective  jurisdiction  it  behooves  them  to  be  present 
whenever  it  is  possible  at  the  trial  of  all  cases  in  which  the 
State  is  interested.  The  prosecuting  attorney  or  his  deputy 
should  be  allowed  always  the  privilege  of  taking  testimony, 
although  the  prosecution  may  have  been  instituted  by  a 
third  person,  and  although  the  defendant  may  have  plead 
guilty.  This  is  a  matter  which  is  addressed  to  the  sound 
discretion  of  the  magistrate,  but  inasmuch  as  under  our 
law  the  prosecuting  attorney's  office  has  charge  of  all  prose- 
cutions in  the  name  of  the  State,  he  should  be  allowed  to 
investigate  any  cases  coming  on  for  hearing  in  any  of  the 
courts  in  his  jurisdiction. 
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The  ends  of  justice  demand  that  if  any  one  is  arrested 
charged  with  the  commission  of  an  offense,  testimony  should 
be  taken  to  ascertain  the  gravity  of  the  offense,  and  one 
who  might  probably  be  guilty  of  an  assault  with  intent  to 
kill  should  not  be  allowed  to  escape  the  penalty  of  that 
crime  merely  by  pleading  guilty  and  paying  a  fine  for  a 
simple  assault. 

We  are  of  the  opinion  that  wherever  the  defendant 
is  arrested  upon  a  charge  instituted  by  some  person  other 
than  the  prosecuting  attoniey's  office,  and  the  prosecuting 
attorney  desires  it,  he  should  be  allowed  to  appear,  repre- 
sent the  State,  and  introduce  testimony,  and  if,  upon  the 
hearing,  it  develops  that  the  offense  committed  it  more 
serious  than  that  which  the  defendant  stands  charged  with, 
he  should  be  allowed  to  file  new  information  charging  the 
graver  offense,  and  upon  a  conviction  therefor,  he  would, 
of  course,  be  entitled  to  a  fee,  it  matters  not  whether  the 
defendant  pleads  guilty  or  not  guilty  to  the  latter  charge. 

Of  course  if  the  magistrate  refuses  to  allow  you  this 
privilege  there  is  some  question  as  to  whether  or  not  his 
decision  in  the  matter  can  be  controled  by  mandamus  from 
the  circuit  court.  I  am  rather  inclined  to  the  opinion 
that  it  could  not  be,  I  think,  however,  that  wherever 
this  matter  is  brought  to  the  attention  of  the  justice  that 
any  of  them  will  be  glad  to  allow  you  what  I  consider  not 
only  your  privilege  but  your  duty  in  the  premises. 

Yours  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 
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REMOVAL  FROM    OFFICE  ON  CONVICTION   FOR 

AN  OFFENSE  RENDERS  THE  PARTY  THUS 

REMOVED  INELIGIBLE  TO  HOLD  THE 

OFFICE  FOR  JHE  UNEXPIRED  TERM. 

July  7,  1911. 

Hon.  J.  B,  Wood, 

Prosecuting  Attorney, 

Hot  Springs,  Ark. 

Dear  Judge  Wood: 

I  am  in  receipt  of  your  communication  of  the  5th  inst. 
in  which  you  state  that  the  constable  of  Hot  Springs  town- 
ship was  at  the  March  term  of  the  Garland  Circuit  Court 
indicted  for  malfeasance  m  office,  convicted  and  removed 
from  office;  that  a  special  election  has  been  called  to  fill 
the  vacancy.  You  state  that  the  person  who  was  removed 
is  a  candidate  for  re-election,  and  you  ask  if  he  is  now 
eligible  to  hold  the  office  of  constable  for  the  unexpired  term. 

I  have  the  honor  to  reply  that  I  think  that  he  is  not. 
The  removal  of  the  officer  was  a  part  of  the  penalty  for 
the  offense  for  which  he  was  found  guilty.  I  think  he 
forfeits  the  office  for  the  term,  and  not  just  for  a  brief  period 
pending  an  election. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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MUNICIPAL  PRISONERS— NO   GENERAL  LAW 

AUTHORIZING  THEIR  LEASE  TO  A 

COUNTY  CONVICT  FARM 

CONTRACTOR. 

January  80,  1912, 
Hon.  R.  W.  Wilfidn, 

Prosecuting  Attorney, 
Monticello,  Ark. 
My  Dear  Sir: 

Replying  to  your  communication  27th  inst.,  I  beg  to 
state  that  I  do  not  know  of  any  statute  under  which  a  munic 
ipal  corporation  would  have  a  right  to  lease  its  prisoners 
to  a  convict  farm  contractor. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


LIQUOR  LAW  DISCUSSED. 

March  5,  1912. 
Hon.  J.  Y.  Stevens, 

Prosecuting  Attorney, 
Magnolia,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  4th  inst.. 
in  which  you  enclose  an  analysis  made  by  Doctor  Huff- 
man of  a  certain  kind  of  cider,  which  you  state  parties 
have  been  selling  as  a  beverage  in  your  district.  You 
request  my  opinion  as  to  whetiier  it  is  unlawful  to  sell 
this  cider. 

You  further  state  that  a  vender  of  one  of  these  cidersl 
who  seems  to  be  quite  a  friend  of  mine  insists  that  you  cad 
on  me  for  my  opinion  in  the  matter,  and  that  you  inferrel, 
that  he  had  my  private  opmion  that  it  was  not  against 
the  law  to  sell  t^e  kind  of  ciders  that  he  was  selling.    I  pre- 
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8ume  you  have  reference  to  Mr.  Will  Hudgens,  of  Texarkana, 
who  was  in  my  office  a  few  days  ago^  talking  with  me  in 
regard  to  some  cider  that  he  was  selling.  He  was  wanting 
an  opinion  as  to  the  law  in  the  premises. 

I  informally  discussed  the  matter  with  hun,  reading 
to  him  several  decisions  of  our  Supreme  Court  upon  the 
sale  of  mtoxicating  liquors.  I  told  him  that  I  made  it  a 
rule  never  to  give  a  formal  opmion  upon  matters  of  this 
character,  except  to  prosecuting  attomeysi  and  would  not 
do  so  in  this  instance,  unless  you  requested  it. 

Mr.  Hudgens  told  me  that  the  cider  he  handled  was  not 
mtoxicatingi  and  that  no  spirituous,  ardent,  vinous,  malt 
or  fermented  liquor  had  been  used  in  its  preparation.  I  told 
him  that  in  that  event,  I  did  not  think  it  would  be  a  violation 
of  the  law  to  sell  it. 

I  am  familiar  with  the  cases  referred  to  by  you,  and  it 
was  under  the  authority  of  those  decisions  that  I  informally 
made  the  above  statement  to  Mr.  Hudgens. 

To  summarize  the  law  upon  this  question,  as  I  imder- 
stand  it: 

1.  It  is  a  violation  of  the  law  to  sell  without 
license.  ''Alcohol  or  any  spirituous,  ardent,  vinous, 
malt  of  fermented  liquors  in  this  State,  or  any  com- 
pound or  preparation  thereof,  commonly  called  tonics, 
bitters  or  medicated  liquors,  or  intoxicating  spirits  of 
any  character,  which  are  used  and  drank  as  a  beverage.'' 
{Sectwn  5093,  Kirby's  Digeat). 

2.  That  in  making  the  compound  or  preparation, 
if  any  spirituous,  ardent,  vinous,  malt  or  fermented 
liquor  is  used,  it  would  be  unlawful  to  sell  such  pre- 
parations,  although  not  intoxicating,  if  it  is  used  and 
drank  as  a  beverage.    {Bond  v.  State,  66  Ark.  420). 

3.  Although  none  of  the  liquors  under  thejban 
of  the  law  are  usedlinjpreparing  the  compoundjor 
preparation,  it  would  yet  be  a  violation  of^the  law  to 
sell  it.  if  it  contains\theJnecessary  elements  to  con- 
stitute an  mtoxicating  liquid,  in  such  form  as  may  be 
used  as  a  beverage. 
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It  occurs  to  me  that  the  Supreme  Court  clearly  stated 
the  law  m  the  case  of  Bradshaw  v.  State,  76  Ark.  562,  as 
follows: 

''In  the  case  last  cited  the  court  said  that  'it  is 
obvious  that  the  liquid  sold  by  the  appellant  must 
be  a  compound  of  one  or  more  of  the  liquors  under  the 
ban  of  the  law  with  other  ingredients,  or  contain  the 
elements  necessary  to  constitute  an  intoxicating  liquid 
in  such  form  as  it  may  be  used  as  a  beverage/ 

"It  follows  from  this  that  the  sale  without  license 
of  any  compound  containing  the  liquors  enumerated 
is  unlawful,  whether  such  compound  be  intoxicating 
or  not.    If  it  contains  any  of  the  liquors  enumerated,  a 
sale  thereof  as  a  beverage  is  unlawful.    The  statute 
prohibits  the  sale,  without  license,  of  any  of  the  liquors 
named,  and  the  sale  as  a  beverage  of  any  compoimd 
or  preparation  containing  them,  whether  it  be  intox- 
icating or  not,  and  all  intoxicating  liquors  of  any  kind.'' 
The  way  I  understand  the  matter  in  this:    It  would 
be  a  violation  of  the  law  for  a  person  to  sell  as  a  beverage 
a  preparation  of  water  and  black  draught  and  alcohol, 
or  any  other  liquors  under  the  ban  of  the  law,  whether 
such  preparation  was  intoxicating  or  not.    But,  if  a  person 
mixed  water,  apple  juice,  acids  and  sugar  together,  and  used 
none  of  the  liquors  under  the  ban  of  the  law  in  the  prepara- 
tion, it  would  not  be  a  violation  to  sell  it,  although  it  con- 
tained alcohol,  provided  it  did  not  contain  it  in  sufficient 
quantities  to  make  it  an  intoxicating  liquid. 

I  presume  as  to  whether  the  sale  of  the  cider  men- 
tioned *is  prohibited  by  law,  will  depend  largely  upon  the 
evidence. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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SHERIFF'S  SETTLEMENT— UPON  WHAT  SHOWING 

HE  IS  ENTITLED  TO  CREDIT  FOR 

UNCOLLECTED  FINES. 

October  14,  1912. 

Hon.  J.  C.  Pinnix, 

Murfreesboro,  Ark. 

Dear  Sir: 

I  am  in  receipt  of  your  conununication  of  the  11th 
inst.,  in  which  you  state  that  the  sheriff  of  Howard  county 
has  furnished  you  with  a  list  of  uncollectible  fines  and  for- 
feitures in  his  county;  that  the  list  is  made  up  of  negroes 
and  poor  white  people,  the  fines  against  the  negroes  being 
principally  for  gambling  and  that  you  are  told  the  parties 
have  no  property  out  of  which  the  fines  can  be  collected 
and  that  about  tiie  only  thing  that  can  be  done  would  be  to 
put  them  in  jail.  You  request  my  opinion  as  to  whether 
it  would  be  contrary  to  law  for  the  coimty  judge  to  credit 
the  sheriff  with  these  amounts  under  the  conditions  stated; 
that  you  are  told  the  county  judge  is  willing  to  do  this 
if  the  prosecuting  attorney  recommends  it. 

I  beg  to  reply  that  section  7193  Kirby's  Digest  spec- 
ifies under  what  circumstances  the  sheriff  ^all  be  credited 
with  any  deficits  on  fines  and  section  7194  upon  forfeitures. 
Since  these  sections  were  enacted  section  2476  of  Kirby's 
Digest  was  enacted  authorizing  the  taking  of  notes  for  fines. 

It  occurs  to  me  from  a  reading  of  the  sections  men- 
tioned the  county  judge  would  have  no  right  to  credit  the 
collector  with  any  deficit  on  fines  unless  the  collector  shows 
to  the  court  that  the  parties  against  whom  the  fines  were 
imposed  are  dead  or  that  they  were  imprisoned  in  default 
of  the  fine  or  that  he  exercised  sound  discretion  in  taking 
notes  and  that  such  notes  are  uncollectible. 

In  other  words,  I  believe  that  the  sheriff  is  liable  for 
a  fine  imposed  unless  he  can  show  he  imprisoned  the  de- 
fendant or  that  he  took  what  he  regarded  ^s  good  security 
on  a  note  for  the  fine  and  that  proper  diligence  was  used 
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to  try  to  collect  the  note  but  that  the  same  was  now  uncol- 
lectible. I  do  not  think  that  in  a  consideration  of  this 
matter  any  weight  should  be  attached  to  the  staetment 
that  for  several  terms  of  the  court  there  has  been  nothing 
against  these  parties  and  that  it  is  understood  they  have 
quit  gambling  since  the  fines  were  imposed.  This  might 
address  itself  to  the  Governor  with  some  force  in  an  appli- 
cation for  a  pardon,  but  the  county  judge's  duty  in  ^ese 
matters  is  prescribed  by  the  statute. 

Trusting  I  have  fully  answered  your  inquiry,  I  am, 

Yours  truly, 

HAL.  L.  NORWOOD 

Attorney  General. 


NATIVE  WINE  ACT  WAS  NOT  REPEALED  BY  ACT 

100,  ACTS  1911. 

October  80, 1912. 
Hon.  R.  W.  Wilson, 

Prosecuting  Attorney, 
MonticeUo,  Ark. 
Dear  Mr.  Wilson: 

We  have  your  favor  of  the  26th  insi.,  enclosing  tran- 
script in  the  case  of  State  v.  Henry  McCabe^  with  request 
that  the  appeal  to  the  Supreme  Court  be  perfected. 

I  have  to  advise  you  that  sometime  age  General  Nor- 
wood rendered  an  official  opinion  to  Sen.  T.  J.  Ran^  which 
was  to  the  effect  that  Act.  No.  100,  Acts  of  1911,  did  not 
repeal  the  statute  regulating  the  sale  of  native  wine,  because 
the  language  of  Act  No.  100,  Acts  of  1911,  is  too  general 
in  its  terms  to  affect  the  specific  provisions  of  the  native 
wine  statute. 

I  have  taken  the  matter  up  with  Mr.  Norwood,  and  he 
is  of  the  opinion  that  the  appeal  should  not  be  perfected. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


OPINIONS 

TO  THE 

GENERAL  ASSEMBLY, 

COMMITTEES,  AND 

MEMBERS  THEREOF 
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INITIATIVE  AND  REFERENDUM— STYLE  OF  BILLS. 

Little  Rock,  Ark.,  January  16,  1911. 
To  the  Honorable  House  of  Representatives,  of  the  Thirty- 
JSighth  General  Assembly, 
Little  Rock,  Arkansas. 

Gentlemen: 

A  committee  from  your  honorable  body,  composed 
of  Hons.  Geo.  P.  Whittington,  A.  G.  Little  and  G.  L.  Grant, 
request  an  opinion  from  the  Attorney  General  as  to  what 
shall  be  the  style  of  bills  introduced  since  Amendment 
No.  10  was  adopted. 

YoUr  committee  calls  attention  to  the  fact  that  article 
6,  section  18,  of  the  ConstitiUion,  says:  The  style  of  the 
laws  of  the  State  of  Arkansas  shall  be  "Be  it  enacted  by 
the  General  Assembly  of  the  State  of  Arkansas;''  and  that 
section  1,  article  5,  of  the  Constitution,  as  amended  by  Amend- 
ment No.  10,  provided:  That  the  style  of  all  bills  shall 
be  "Be  it  enacted  by  the  people  of  the  State  of  Arkansas." 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  the 
style  of  all  bills  introduced  after  Amendment  No.  10  was 
declared  adopted,  shall  be  "Be  it  enacted  by  the  people  of 
the  State  of  Arkansas.'' 

I  understand  that  the  words  "laws  and  bills"  as  used 
in  the  connection  as  above  stated  are  sjmonymous.  If 
this  is  true,  the  two  sections  of  the  Constitution  above 
mentioned  are  repugnant. 

It  is  a  fundamental  principle  of  construction  that 
an  implied  repeal  results  from  some  enactment,  the  terms 
and  necessary  operation  of  which  can  not  be  harmonized 
with  the  terms  and  necessary  effect  of  an  earlier  provision. 
In  such  case  the  latter  provision  prevails  as  the  last  expres- 
sion upon  the  question;  therefore,  the  former  enactment 
is  constructively  repealed,  since  it  can  not  be  supposed  that 
it  was  intended  to  continue  in  full  force  provisions  of  the 
Constitution   which  are  contradictory.    When  a  consti- 
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tutkmal  provision  prescribes  an  exclusive  rule,  it  implies 
a  negative,  and  repeals  whatever  existing  provision  that 
stands  in  the  way  of  its  operation. 

It  might  be  contended  that  the  style  of  bills  should 
be  ''Be  it  enacted  by  the  people  of  the  State  of  Arkansas," 
only  when  the  initiative  is  invoked  or  the  referendum  power 
is  exercised  either  by  reference  of  acts  to  the  people  by  the 
General  Assembly,  or  by  petition,  but  I  do  not  think  this 
petition  can  be  maintained,  because  it  can  not  be  known 
until  ninety  days  after  the  adjoununent  of  the  General 
Assembly  upon  what  bills  the  referendum  power  will  be 
exercised,  unless,  of  course,  the  General  Assembly  declares 
such  acts  to  be  necessary  for  the  preservation  of  the  public 
peace,  health  or  safety. 

It  is,  therefore,  my  opinion,  that  in  order  to  give  full 
force  and  effect  to  Amendment  No.  10,  and  carry  out  a  rule 
that  it  emidiatically  prescribes,  the  style  of  all  bills  shall  be 
''Be  it  enacted  by  the  people  of  the  State  of  Arkansas.'' 

There  would  be  nothing  inconsistent  in  requiring  this 
to  be  the  style  of  all  bilb  in  the  absence  of  any  initiative 
and  referendum  provisk>ns  of  the  Constitution,  because 
after  all,  laws  are  made  by  the  people,  acting  throus^ 
their  representatives. 

Respectfully  submitted, 

HAL  L.  NORWOOD, 

Attomqr  G^ieral. 


BOND  OF  CALDWELL  &  DRAKEr-A  VALID 

OBLIGATION,  THE  SURETIES  UPON 

WHICH  APPEAR  FROM  REPORTS, 

TO  BE  SOLVENT. 

January  28, 1909. 
To  the  House  of  Representatives, 

State  House. 
Gentlemen: 

Your  secretary  delivered  to  me  the  resolution  adopted 
by  your  honorable  body  on  the  26th  inst.,  as  follows,  towit: 
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''Whereas,  It  has  been  openly  and  often  charged 
throughout  the  State  that  the  bond  executed  by  Cald- 
well &  Drake,  contractors,  to  faithfully  and  honestly 
carry  out  the  provisions  of  a  certain  contract  to  build 
the  new  Capitol,  is  worthless  and  of  no  value;  and  that 
said  contract  has  been  so  altered  and  changed  that  said 
bond  has  been  discharged  and  released;  whereas,  a 
joint  conmiittee  of  a  former  term  of  the  Legislature 
is  said  to  have  declared  the  bond  of  no  effect  and  worth- 
less; and,  whereas,  the  people  of  Arkansas  who  have 
been  patient  and  long  suffering  are  now  entitled  to  know 
the  real  value  of  the  bond;  Now,  Therefore, 

''Be  It  Resolved  By  the  House  of  Representatives 
that  the  Attorney  General  is  hereby  invited  and  re- 
quested to  at  once  examine  the  contract  and  bond 
of  said  Caldwell  &  Drake,  and  ascertain  the  financial 
worth  of  said  Caldwell  &  Drake,  and  as  soon  as  practi- 
cable, immediately,  if  possible,  report  to  this  House 
his  findings  as  to  tiie  solvency  of  the  said  Caldwell  & 
Drake,  and  contractors,  and  whether  in  his  opinion 
said  bond  is,  for  any  reason,  defective  or  invalid,  or 
whether  the  sureties  upon  said  bond  are  for  any  reason 
relieved  of  liability  thereunder. 

"In  compliance  with  this  resolution,  the  Attorney 
General  is  hereby  authorized  to  call  upon  this  body 
for  any  assistance  he  may  desire,  to  the  end  that  a  com- 
plete and  si)eedy  investigation  i^ay  be  had,  that  the 
clerk  will  fumii^  the  Attorney  General  with  a  copy 
hereof  immediately." 

I  have  the  honor  to  report  that  after  an  examination 
of  the  contract,  the  exhibits  thereto  and  the  bond  mentioned 
in  the  contract,  I  am  of  the  opinion  that  the  bond  is  not 
defective  in  form,  and  that  any  changes  that  may  have  been 
made  in  the  plans  and  specifications  have  not  rendered  the 
bond  invalid,  and  that  nothing  has  been  done  to  relieve 
the  sureties  of  their  obligation. 

The  contract,  the  exhibits  and  the  bond  are  on  file, 
and  are  deposited  in  the  safe  of  the  Auditor  of  the  State. 
Through  the  courtesy  of  the  Auditor  I  have  been  permitted 
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to  examine  these  papers,  and  I  do  not  find  that  any  changes 
have  been  made  in  the  contract  as  entered  into  between 
Caldwell  &  Drake  and  the  State  Capitol  Commissioners. 

I  presume  that  where  your  resolution  says  that  it  has 
been  charged  that  said  contract  has  been  altered  and  changed, 
that  it  does  not  mean  that  the  contract  as  written  and  entered 
into  has  been  changed,  but  that  during  the  construction 
of  the  building,  work  has  been  done  not  in  keeping  wiHi 
the  plans  and  specifications. 

The  contract,  among  other  things,  provides  "that  the 
contractors  shall  construct  the  building  as  shown  on  the 
drawings  and  shown  in  the  specifications,  prepared  by 
Geo.  R.  Mann,  architect,  and  as  amended  by  the  Arkansas 
State  Capitol  Commission  by  resolution  made  of  record 
August  10,  1903,  which  drawings  and  specifications  are 
identified  by  the  signatures  of  the  parties  hereto,  and  be- 
comes hereby  a  part  of  this  contract."  The  printed  plans 
and  specifications  identified  as  indicated,  are  on  file  with 
the  contract  and  bond,  in  the  office  of  the  State  Auditor, 
as  above  stated.  In  these  printed  specifications  I  find 
the  following: 

"The  right  is  reserved  by  the  architect  to  make 
alterations  in  the  work  as  now  shown  on  the  plans 
and  described  in  the  specifications  without  annulling 
the  contract  and  bond,  and  shall  not  be  required  to 
notify  the  sureties  on  the  bond  of  any  changes  so  made."' 

The  foregoing  provision  is  a  part  of  the  specifications; 
the  specifications  are  a  part  of  the  contract.  The  bond 
undertakes  that  the  contractors  shall  erect  the  building 
according  to  the  contract  and  specifications.  It  will,  there- 
fore, be  observed  that  provision  was  made  in  the  contract 
that  changes  and  alterations  would  not  invalidate  the  bond. 

The  bond  is  not  an  ordinary  stereotyped  contractor's 
bond,  but  appears  to  have  been  specially  prepared,  and  the 
provisions  inserted  to  the  effect  "that  tiie  bond  shall  be  in 
full  force  and  virtue,  notwithstanding  any  changes  in  the 
plans  and  specifications,  advantageous  during  the  construc- 
tion of  the  building.''    I  construe  the  word  "advantageo  us' 
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to  mean  advantageous  to  the  State,  because  it  is  not  sus- 
ceptible to  any  other  constructions  used  in  this  connection. 
In  view  of  the  fact  that  the  specifications,  which  are 
a  part  of  the  contract,  and  the  further  fact  that  the  bond 
itself  has  made  provision  that  no  changes  or  alterations 
should  invalidate  the  bond,  I  can  not  possibly  see  how  it 
can  be  maintained  that  changes  or  alterations  have  or  can 
invalidate  the  bond. 

THE  BOND 

The  bond  is  signed  by  Caldwell  &  Drake  and  by  Geo. 
W.  Caldwell  and  Lester  Drake,  individually,  and  by  the 
Aetna  Indenmity  Company,  of  Hartford,  Conn. 

Mr.  Sam  Reybum,  president  of  the  Union  Trust 
Company,  at  my  request,  furnished  me  with  the  latest 
report  of  the  Aetna  Indenmity  Company,  which  is  found 
in  ''Best's  Insurance  News,"  of  September  16,  1908.  This 
report  is  the  result  of  an  examination  of  that  company 
made  by  the  insurance  dei>artments  of  Connecticut  and 
New  York,  showing  its  condition  June  80,  1908.  The 
report  is  quite  lengthy  and  I  will  not  give  the  full  report 
in  this  connection,  but  will  keep  it  in  the  office  here  for  the 
inspection  of  any  one  who  desires  to  examine  the  same. 

It  shows  in  substance  that  the  gross  assets  claimed 
by  the  company  amount  to  $1,258,842.67;  that  the  total 
admitted  assets  amount  to  $964,189.87;  that  the  total 
liabilities,  except  capital,  amount  to  $614,034.96;  that  the 
paid  up  capital  is  $260,000.00;  that  the  surplus  over  all 
liabUities  is  $100,164.92. 

I  understand  that  the  paid  up  capital  and  surplus 
would  be  subject  to  any  judgment  that  might  be  obtained 
against  the  company.  These  two  combined  amount  to 
$360,164.92.  Among  other  assets  the  company  had  in 
banks  $134,293.63  in  cash. 

The  report  states  "that  all  of  the  bonds  and  stock 
owned  by  tlie  company  with  the  exception  of  the  State 
and  municipal  bonds  were  found  in  the  company's  safety 
deposit  vault    and  verified  by  actual  count.     The  State 
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and  municipal  bonds  are  on  deposit  with  the  treasurer  of 
the  State  of  Connecticut.  An  explanatory  note  to  the 
summary  of  the  statements  says: 

"That  under  the  laws  of  New  York  owing  to  the 
disallowance  of  reinsurance  in  the  "Munich"  the 
surplus  would  be  decreased  to  $52,941.29/' 

I  wired  Hon.  M.  H.  Holcomb,  Attorney  General  of 
Connecticut,  as  to  the  financial  standing  of  the  company, 
and  I  am  in  receipt  of  a  reply  dated  January  28,  1909, 
that  the  company  has  a  surplus  of  $100,154.92.  I  am  just 
in  receipt  of  a  letter  from  General  Holcomb  confirming 
his  telegram  and  stating: 

"There  is  another  report  due  this  month   and  I 
will  write  you  what  that  shows  when  it  is  returned. 
I  understand  they  claim  the  surplus  to  have  been  in- 
creased somewhat  but  I  have  no  definite  knowledge.'' 
A  report  made  of  this  company  on  December  31,  1907, 
shows  that  about  two  years  before,  that  it  had  a  little 
financial  trouble  an  account  of  holding  some  copper  stock, 
but  the  last  report  shows  that  it  does  not  now  own  any  of 
this  stock,  but  obtained  other  assets  in  lieu  thereof.    I  pre- 
sume it  was  on  account  of  this  trouble  at  that  period  that 
caused  the  committee  on  State  Capitol  of  1907,  to  recom- 
mend that  the  bond  be  strengthened. 

Your  resolution  states:  "That  whereas  a  joint  com- 
mittee of  a  former  term  of  the  Legislature  is  said  to  have 
declared  the  bond  of  no  effect  and  worthless."  j 

I  have  carefully  read  the  report  of  that  committee  j 

and  fail  to  find  where  they  made  that  report.  I  find  on 
page  21  of  their  report  that  they  did  recommend  that  a 
more  thorough  investigation  be  made  and  if  the  bonds 
were  found  insufficient   that  additional  secxirity  be  given. 

CALDWELL  &  DRAKE 

From  the  best  information  I  can  obtain  Caldwell  & 
Drake  own  in  Arknasas  about  $140,000.00  worth  of  prop- 
erty over  and  above  their  Iiabilities»  and  this  does  not 
indude  any  kind  of  machinery  or  other  property  that  they 
have  at  the  State  Capitol  buUding. 
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I  have  a  copy  of  a  furnished  statement  made  to  a  well 
known  mercantile  agency,  which  shows  that  including 
property  they  own  here,  in  Indiana  and  elsewhere,  that 
they  are  worth  $318,840.00,  over  and  above  their  liabilities. 
That  in  addition  to  this  Geo.  W.  Caldwell  is  worth  $113,- 
025.00,  and  Lester  Drake  $51,500.00,  over  and  above 
their  liabilities. 

At  my  request,  Judge  W.  M.  Kavanaugh,  president 
of  the  Southern  Trust  Company,  furnished  me  the  infor- 
mation upon  which  I  base  the  foregomg  statements.  I 
shall  keep  these  statements  subject  to  inspection  of  any 
member  of  your  honorable  body  who  desires  to  see  the  same. 

My  conclusions  are  that  the  bondsmen  are  solvent 
and  that  the  bond  is  now  a  valid,  subsisting  obligation, 
enforcible  whenever  its  terms  and  conditions  are  violated. 

Respectfully  submitted, 

HAL  L.  NORWOOD, 

Attorney  General. 


CALDWELL  &  DRAKE  CONTRACT— LEGISLATURE 

HAS  THE  RIGHT  TO  DISCHARGE 

CONTRACTORS  IF  THEY 

HAVE  VIOLATED  THEIR 

CONTRACT. 

March  23,  1909. 
To  the  House  of  Representatives  of  the  State  of  Arkansas, 
Little  Rock,  Ark. 

Gentlemen: 

I  acknowledge  receipt  of  a  copy  of  a  resolution  adopted 
by  your  honorable  body  of  the  22d  inst.,  in  which  you 
directed  me  "to  investigate  the  law  bearing  upon  the  con- 
tract of  the  State  with  Geo.  H.  Mann,  architect,  and  the 
contract  entered  into  by  the  State  Capitol  Commissioners 
with  Caldwell  &  Drake,  contractors,  and  to  give  you  an 
opinion  as  to  whether,  under  the  law  and  Constitution, 
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the  General  Assembly  can  pass  a  bfll  discharging  the  ardii- 
tect  and  contractors  from  further  service  on  the  State  Cap- 
itol without  the  possibility  of  litigation/' 

I  presume  you  mean  to  ask  whether  the  General  Assem- 
bly h^  a  legal  right  to  discharge  the  parties  mentioned, 
or,  if  such  action  on  the  part  of  the  General  Assembly 
would  impair  the  obligation  of  their  contract.  In  other 
words,  if  such  an  act  would  finally  and  effectively  sever 
all  future  connection  of  the  architect  and  contractors  with 
the  further  construction  of  the  State  Capitol  buOding. 

Of  course,  it  is  impossible  to  predict  whether  such 
action  on  the  part  of  the  General  Assembly  would  result 
in  litigation,  and  if  it  did,  any  opinion  as  to  the  law  in  the 
premises  could  not  be  taken  or  accepted  as  an  accurate  fore- 
cast of  the  result  of  such  litigation,  because  in  my  opinion 
the  paramount  issue  will  be  a  question  of  fact. 

I  presume  that  any  action  of  the  General  Assembly 
by  which  it  would  discharge  the  architect  and  contractors 
and  refuse  to  carry  out  the  obligations  and  provisions  of 
the  contracts  that  have  been  made  with  them,  would  be 
based  upon  the  proposition  that  said  parties  have  not  com- 
plied with  the  contracts  upon  their  part. 

It  is  a  fundamental  principle  of  law  that  the  failure  of 
one  party  of  a  contract  to  comply  with  its  terms,  releases 
the  other  party  from  compliance  with  it.  Therefore,  if 
the  State  can  establish  that  the  architect  and  contractors 
have  not  complied  with  the  contract  upon  their  part,  the 
State  would  be  under  no  obligation  to  carry  out  its  part, 
and  if  such  be  the  facts,  the  enactment  of  a  law  severing 
the  connection  of  such  parties  with  the  further  construc- 
tion of  the  State  Capitol,  would  not  impair  the  obligation 
of  a  contract.  On  the  other  hand,  if  these  parties  have 
complied  with  the  contract,  then,  a  law  discharging  them 
and  abrogating  their  contract  would  be  unconstitutional. 

In  rendering  the  opinion  in  the  case  of  McConneU  v. 
The  Arkansas  Brick  &  Manufacturing  Company  (70  Ark. 
683)  Judge  Bunn  said: 

"The  power  and  authority  to  make  a  contract 
is  one  thing,  but  the  power  to  abrogate  it  is  quite 
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another  thingi  and  the  latter  power  is  in  this  govern- 
ment possessed  by  neither  the  State  or  any  of  her  citizens. 
The  State  can  only  speak  through  the  legislative  de- 
partment  which  is  the  mouthpiece  of  the  sovereign, 
and  the  Legislature  can  lawfully  pass  no  law  impairing 
the  obligation  of  contracts."  (Section  10,  article  1, 
Constitution  U.  S.).  ' 

"Hence  it  was  said  by  this  court  that  the  Legis- 
lature itself  has  no  power  to  deprive  one  of  the  bendits 
of  a  contract  lawfully  made  by  the  commissioners 
for  letting  public  contracts."  (Berry  v.  Mitchell, 
42  Ark.  243). 

It  was  held  by  the  court  of  appeals  of  New  York,  (64 
N.  Y.  107)  "That  the  annullment  of  a  State  contract  does 
not  impair  its  obligation;"  but  this  case  is  in  conflict  with 
the  decisions  of  our  own  court  referre<i  to  above  and  also 
in  conflict  with  the  opinion  in  the  case  of  Hans  v. 
Louisiana,  reported  in  134  U.  S. 

A  distinction  is  made  in  the  case  In  re  Ayers,  (123 
U.  S.  602)  between  contracts  of  a  State  with  individuals 
and  between  individual  parties.  The  opinion  in  that  case 
being  based  upon  the  theory  that  by  virtue  of  the  Eleventh 
Amendment  to  the  Constitution,  there  is  no  remed  yby  a 
suit  against  the  State  for  the  violation  of  a  contract  and 
ihe  contract  is  substantially  without  sanction,  except  that 
which  arises  out  of  the  honor  and  good  faith  of  the  State 
itself,  and  that  therefore,  as  the  State  is  not  subject  to 
coercion,  the  obligation  of  its  contract  can  not  be  impaired 
by  any  subsequent  legislation. 

On  the  other  hand,  I  find  in  the  Federal  statutes  an- 
notated (Vol.  8,  763)  this  statement  of  the  law: 

"A  State  can  no  more  impair  by  legislation  the 
obligation  of  its  own  contracts  than  it  can  impair  the 
obligation  of  the  contracts  of  individuals." 

Citing  numerous  cases;  among  other,  the  opinion  in 
the  case  of  Tennessee,  etc.,  R.  Company  v.  Moore,  (36  Ala. 
371)  says: 

"The  contract  of  a  State,  is  like  any  other  contract, 
binding  upon  the  parties;  nor  can  the  people  or  their 
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representativeB,  by  any  subsequent  act  of  theirs,  alter 
or  annull  it.  When  the  contract  is  made  the  Consti- 
tution of  the  United  States  acts  upon  it  and  puts  it 
beyond  the  power  of  any  succeeding  legislature  to  impair 
its  obligation/' 

'The  prohibition  of  the  Constitution  against  the  pas- 
sage of  laws  impairing  the  obligation  of  contracts  applies 
to  the  contracts  of  the  State  and  to  those  of  its  agents  acting 
under  its  authority,  as  well  as  to  those  between  individuals/' 
(Sutherland  on  Statutory  Construction,  section  475;  Woolf 
V.  New  Orleans,  103  U.  S.). 

It  seems  perfectly  clear  that,  according  to  the  weight 
of  the  authorities,  an  act  of  the  General  Assembly  which 
impairs  the  obligation  of  a  contract  to  which  the  State  is 
a  party,  is  as  plainly  in  violation  of  the  Constitution  as  if 
the  law  of  the  State  impaired  the  obligation  of  a  contract 
between  individuals. 

As  our  court  said  in  the  70  Ark.,  ''No  one  can  or  must 
be  allowed  to  presume  that  the  State  unites  in  a  palpable 
violation  of  the  fundamental  or  other  laws  of  the  land, 
which  a  repudiation  of  her  valid  contracts  undoubtedly 
would  be." 

"The  obligation  of  a  contract  is  the  law  which  binds 
the  parties  to  perform  their  agreement/'  (See  Fed.  Stat, 
annotated,  859,  and  cases  cited). 

"A  law  which  authorizes  the  discharge  of  a  contract 
by  the  payment  of  a  smaller  sum,  or  at  a  different  time,  or 
in  a  different  manner  than  the  parties  have  agreed,  impairs 
its  obligation  by  substituting  for  the  compact  of  the  parties 
a  legislative  act  to  which  they  have  never  assented."  (Suth- 
erland on  Statutory  Construction,  474). 

In  speaking  of  the  provision  of  the  Constitution  which 
inhibits  the  impairment  of  the  obligation  of  a  contract 
the  Supreme  Court  of  Alabama  said : 

"The  purpose  of  this  constitutional  provision 
was  to  preserve  sacred  the  inviolability  of  contracts 
against  the  legislative  interference  which  the  history 
of  Governments  has  shown  to  be  so  imminent,  in  view 
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of  the  frequent  engendering  of  popular  prejudice  and 
the  subsequent  fluctuation  of  popular  opinion/'  (70 
Ala.,  146). 

The  Kentucky  Court  said: 

''This  clause  was  evidently  intended  to  limit  in 
some  degree  the  legislative  power  of  the  States  in 
regard  to  the  obligation  of  contracts.  It .  can  not 
be  supposed  to  have  been  deliberately  inserted  in  so 
solemn  an  instrument  by  the  sages  who  framed  the 
Constitution,  as  a  mere  pleonasm  to  have  no  effect, 
but  that  of  filling  up  a  void  space.  A  construction, 
therefore,  which  would  render  it  inoperative  is  wholly 
inadmissible.'' 

As  stated  in  the  beginning,  it  is  impossible  to  predict 
what  litigation  might  follow  the  enactment  of  a  law  dis* 
charging  the  architect  and  contractors.  If  no  litigation 
follows  of  course  the  act  will  stand.  However,  there  is 
probably  some  forum  in  which  the  contractors  might  con- 
test the  validity  of  the  act. 

I  am  of  the  opinion  that  if  the  architect  and  contractors 
are  discharged,  and  although  they  might  resist  such  action 
upon  the  part  of  the  Legislature,  that  the  act  would  be 
upheld  as  valid  and  effective,  if  the  State  can  show  that 
the  architect  and  contractors  have  not  complied  with 
their  part  of  the  contract. 

So  after  all  the  whole  matter  must  be  determined 
upon  the  facts  m  the  premises. 

I  am,  with  great  respect. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General, 


634  BIBNNIAL  RBPORT 

SALARY— JUDGES  OF  SUPREME  COURT. 

April  20, 1909. 
Hon.  Tilman]B.  Parks, 

Chairman  Ways  and  Means  Committee, 
House  of  Representatives, 
City. 
Dear  Sir:  . 

I  now  transmit  a  belated  answer  to  the  inquiry  submitted 
by  you  some  time  since,  asking  for  an  official  opinion  as 
to  how  many  judges  of  the  Supreme  Court  now  in  commis- 
sion are  entitled  to  receive  the  salary  of  $4,000  a  year  pro- 
vided for  in  the  act  approved  March  29,  1907,  amending 
section  7367  of  Kirby's  Digest.  The  delicacy  of  a  matter 
relating  to  the  compensation  of  a  judge  of  the  court  of  last 
resort  appeared  to  me  to  justify  the  delaying  of  an  answer 
until  I  could  make  such  investigation  as  would  enable  me 
to  reach  a  conclusion  with  which  I,  at  least,  would  be  en- 
tirely satisfied. 

The  constitutional  and  statutory  provisions  creating 
this  office  and  defining  the  duties  of  the  incumbent,  con- 
templates that  he  shall  advise  the  course  to  be'  adopted  in 
the  first  instance  where  matters  concerning  administrative 
affairs  are  subject  to  dispute  or  doubt,  and  I  have  felt  that 
if  it  is  possible  for  me  to  lawfully  advise  a  course  of  action 
for  others  in  this  instance  that  is  fairly  free  from  contro- 
versy I  shall  thereby  contribute  to  relieving  a  situation 
Hiat  involves  the  embarrassment  of  the  judiciary  dei>art- 
ment  considering  and  disposing  of  a  matter  that  involves 
the  salary  of  part  of  its  members.  As  a  result  of  such 
investigation  as  I  have  been  able  to  make,  I  have  reached 
the  conclusion  that  all  of  the  present  judges  of  ihe  Supreme 
Court,  except  Judge  Battle,  are  entitled  to  receive  the  salary 
provided  for  in  the  act  of  March  29,  1907,  which  reads 
as  follows: 

ACT  131. 

''An  act  to  amend  section  7367  of  Kirby's  Digest.' 
Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Arkansas. 
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"Section  1.  That  section  7367,  of  Kirby's  Digest 
of  the  statutes  of  the  laws  of  the  State  of  Arkansas 
be  amended  to  read  as  follows: 

"Section  7867.  The  judges  of  the  Supreme  Court 
shall  each  receive  for  his  salary  the  sum  of  four  thousand 
dollars  ($4,000.00)  per  annum. 

"Section  2.  That  this  act  shall  take  effect  and  be 
in  force  from  and  after  the  expiration  of  the  terms 
of  office  of  the  respective  offices  affected  by  the  pro- 
visions  of  this  act. 

"Approved  March  29,  1907." 

It  will  be  noted  that  the  first  section  provides  unequivo- 
cally that  each  of  the  judges  of  the  Supreme  Court  shall 
receive  a  salary  of  four  thousand  dollars  per  annum.  The 
second  section,  while  somewhat  obscurely  expressed,  is 
evidently  mtended  to  repeat  in  effect  the  provision  of 
section  11  of  article  19  of  the  Constitution,  and  to  limit 
the  payment  of  the  increased  salary  to  such  as  are  not 
obnoxious  to  this  constitutional  provision.  If  the  section 
means  anything  else  it  is  void  because  it  is  not  competent 
for  the  Legislature  to  provide,*  as  between  judges  eligible 
to  receive  an  increased  compensation,  that  one  of  their 
number  shall  be  paid  at  a  higher  rate,  and  others  be  con- 
fined to  the  former  more  limited  salary.  It  fairly  and 
definitely  implies  a  direction  to  pay  to  the  judges  a  salary 
that  shall  be  equal,  except  in  the  instance  where  the  inequal- 
ity is  inevitable  imder  tiie  constitutional  scheme  of  dividing 
the  judges  into  classess,  fixing  periods  for  the  expiration 
of  the  full  terms  on  different  dates  for  the  respective  classes. 
If,  on  the  other  hand,  the  section  is  to  be  strictly  construed 
and  enforced  as  it  is  written,  no  judge  cauld  ever  draw  the 
increased  salary,  for  as  soon  as  he  became  affected  by  the 
provisions  of  the  act,  it  would  not  apply  to  him  until  after 
the  expiration  of  his  term.  This  is  an  absurd  result,  and 
one  that  can  not  be  imputed  to  the  Legislature  m  the  pas- 
sage of  the  law.  ^ 

It  is  therefore  evident  that  whatever  difficulty  there  is 
in  answering  your  question,  is  to  be  found  in  reaching  a 
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proper  construction  of  section  11  of  article  19  of  the  Consti- 
tution, which  is  as  follows: 

"The  judges  of  the  Supreme  Court  ♦  ♦  ♦ 
shall  each  receive  a  salary,  to  be  established  by  law, 
which  shall  not  be  increased  or  diminished  during 
their  respective  terms." 

The  provision  is  not  self-executing  in  the  sense  that  it 
fixes  a  salary  for  the  judges.  That  is  left  to  the  Legislature. 
Each  of  the  judges  is  to  receive  a  salary — ^that  is*  the  same 
salary — ^with  the  express  limitation  and  exception  that  no 
judge  is  to  have  his  salary  increased  or  diminished  during 
his  particular  or  respective  term  of  office. 

It  is  a  matter  of  knowledge  no  longer  peculiar  to  law- 
yers that  a  state  constitution  is  not  a  grant  of  legislative 
power,  but  this  fact  has  attained  the  notoriety  of  common 
knowledge,  among  those  even  reasonably  well  informed. 
The  provision,  therefore  is  a  limitation  imposed  upon  the 
legislative  power,  which,  in  the  absence  of  constitutional 
restriction,  would  be  unqualified  and  unlimited.  With 
the  exception  that  a  proviso  so  limits  the  amount  of  the 
annual  salary  of  the  respective  judges  of  the  Supreme  Court 
that  it  can  not  be  made  to  exceed  the  sum  of  $4,000.00, 
the  Legislature  inay  exercise  its  own  discretion  as  to  the 
amount  to  be  fixed  for  such  salary.  As  to  the  particular 
judges  who  may  receive  a  given  increase  of  salary,  the  Legis- 
lature is  deprived  of  the  power  to  pay  to  any  of  the  judges 
during  their  respective  terms  an  increased  salary,  or  a 
lesser  one,  for  that  matter,  as  the  limitation  is  upon  the 
power  either  to  increase  or  diminish.  We  are,  therefore, 
confronted  with  the  question  as  to  what  is  meant  by  tiie 
phrase    "their  respective  terms." 

The  reason  and  policy  which  induced  the  constitutional 
convention  to  incorporate  tiiis  provision  in  the  Constitution 
will  illustrate  perfectly  what  the  provision  means  by  point- 
ing out  the  evil  against  which  it  is  directed.  The  inhibition 
is  against  either  an  increase  or  reduction  of  the  salary  of 
the  judges  during  their  respective  terms.  The  provision 
which  protects  the  salary  of  judges  from  reduction  is  intended 
to  promote  the  independence  of  the  judiciary  department 
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against  that  irresistible  control  which  one  person  is  supposed 
to  hold  over  another  by  reason  of  control  of  his  means  of 
subsistence.  In  speaking  of  this  branch  of  the  prohibition, 
our  Supreme  Court,  in  Tully,  Ex  parte,  4  Ark.  223,  said: 

""The  true  object  and  design  of  this  clause  in  the 
Constitution  were,  to  make  the  judicial  department 
independent^  of  the  Legislature,  so  far  as  the  compen- 
sation of  salary  of  the  judges  were  concerned,  after 
they  had  prescribed  the  amount  to  be  paid  them  for 
their  services.  The  convention  well  knew  that  the 
judiciary  was  the  weakest  of  all  the  departments  of 
government,  and  most  liable  to  attacks  from  the  other 
departments.  They  therefore  guarded  it  with  watch- 
fulness and  wisdom,  so  far  at  least  as  the  independence 
of  their  salary  was  concerned,  from  all  unwarrant- 
able interference  whatever?  If  the  power  were  given  to 
the  Legislature  over  the  salaries  of  the  judges,  then 
they  were  fully  aware  of  the  popular  branch  of  the 
government,  in  times  of  political  commotion  and  high 
excitement,  could  readily  bend  the  judiciary  into  mere 
instruments  of  its  will,  and  thus  completely  destroy 
its  independence,  or  drive  or  degrade  the  judges  from 
the  bench,  by  leaving  them  merely  a  nominal  com- 
pensation." 

The  probabilities  against  an  increase  in  the  salary 
during  the  respective  terms  of  the  judges  is  said  to  have 
been  intended  to  promote  the  mdependence  of  the  legis- 
lative branch  by  making  it  secure  against  the  importunities 
of  judges,  fortified,  as  they  are,  by  the  powers,  prerogatives 
and  opportunities  of  that  great  department  of  the  govern- 
ment. These  several  reasons  may  be  far  fetched  and  in 
actual  practice,  possess  much  less  force  than  those  who 
deal  with  them  tiieoretically  may  suppose  to  be  the  case, 
but  they  constitute  the  only  reasons  that  have  ever  been 
advanced  in  support  of  its  existence  as  a  part  of  the  several 
constitutions  in  which  it  is  found.  Agreeably  to  the  well 
known  maxim  that,  ''when  the  reason  ceases,  the  rule  of 
law  also  ceases,''  it  is  perfectly  plain  that  the  limitation 
can  find  its  justification  only  in  the  case  of  such  judges  as 
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are  actually  in  servioe  at  the  time  the  law  increasmg  the 
salary  is  enacted.  These  are  the  only  persons  who,  as 
judges,  could  importune  the  Legislature,  and,  by  indirection 
or  otherwise,  punish  with  the  powers  of  their  station  a  re- 
fusal to  comply  with  their  demands.  For  instance,  take 
the  filling  of  the  vacancy  created  by  the  lamented  death 
of  Judge  Riddick.  The  ssHary  was  increased  to  $4,000  a  year 
during  his  service  on  the  bench,  and  shortly  after  he  had 
begun  a  new  term  of  eight  years.  It  is  plain  that  he  could 
not  have  received  the  increased  salary  during  the  period 
of  his  then  current  term.  At  the  time  Judge  Hart  was  elected 
to  fill  the  vacancy  created  by  the  death  of  Judge  Riddick, 
the  salary  had  been  fixed  at  $4,000  a  year,  and  upon  assiun- 
ing  the  duties  of  his  office  he  found .  the  salary  thus  pre- 
viously ascertained  by  law,  and  there  is  no  reason  that  is 
perceivable  why  he  should  not  be  permitted  to  draw  it 
until  the  expiration  of  his  particular  or  respective  term. 
None  of  the  reasons  which  prompted  the  adoption  of  the 
constitutional  provision  applied  to  him.  At  tiie  time  the 
salary  was  fixed,  he  was  not  even  an  aspir^mt  for  the  judg- 
ship.  No  one  knew  that  the  calamity  which  removed 
Judge  Riddick  from  an  official  station  which  he  adorned 
and  a  citizenship  which  he  honored,  was  among  the  pro- 
babilities of  a  decade.  Judge  Riddick's  term,  in  so  far  as 
he  served  it,  was  as  to  him  the  respective  term  contemplated 
by  the  Constitution,  and  it  would  have  amounted  to  ei^t 
years  had  he  lived.  Judge  Hart's  term  is  that  part  of  the 
term  which  remained  after  his  election  and  qualification, 
and  during  that  p^urticular  term  he  is  entitled  to  receive 
the  salary  that  was  previous  to  his  election  established 
by  law. 

There  has  been  no  great  volume  of  adjudication  that 
throws  definable  light  on  this  question,  but  there  has  been 
something  said  by  the  judges,  in  disposing  of  kindred  ques- 
tions, fairly  applicable  here.  In  the  matter  of  defining  what 
is  meant  by  the  respective  terms  of  the  judges  of  the  Supreme 
Court,  what  is  said  in  Tully,  Ex  parte,  4  Ark.  223,  is  appli- 
cable, and  is  as  follows: 


ATTORNBT  GBNBRAL  689 

'Tor  the  term  they  are  elected,  the  compensation 
for  their  services  can  not  be  diminished  by  the  Legis- 
lature,  or  such  are  the  express  words  of  the  Consti- 
tution, and  its  injunction  must  be  respected  and  obeyed. 
This  negative  declaration  leaves  the  Legislature,  how- 
ever, full  power  to  increase  their  salaries,  but  when 
they  are  once  fixed  by  law,  they  can  not  again  be 
diminished,  either  directly  or  mdirectly,  so  far  as 
respects  the  officer,  for  the  periods  of  his  election.  Before 
or  after  his  election,  the  Legislature  may  fix  the  amount 
of  his  compensation;  but,  as  soon  as  it  becomes  fixed, 
at  that  moment  the  compensation  becomes  a  vested 
and  constitutional  right,  appertaining  and  belonging 
to  the  office,  and  it  ean  not  be  divested,  or  in  any  man- 
ner weakened  or  destroyed,  during  the  term  for  which 
the  judge  holds  his  commission^' 

If  the  term  of  any  particular  judge  is  that  described 
in  his  commission,  then,  of  course,  there  is  no  reason  for 
saying  that  Judge  Hart's  term,  for  instance,  is  a  mere 
continuation  of  Judge  Riddick's  term.  It  is  his  own  term, 
held  in  right  of  his  own  election,  and  imposing  upon  him 
duties  and  responsibilities  wholly  independent  of  any  one, 
or  any  circumstance,  that  may  have  preceded  his  election. 
Even  in  a  case  where  the  same  person  is  re-elected  to  an 
office,  there  is  no  connection  between  hi3  old  and  his  new 
term.  The  Supreme  Court,  in  the  case  of  Greenwood  v. 
State,  17  Ark.  888,  says,  m  speaking  of  the  status  of  an 
officer  upon  his  re-election: 

"He  is,  to  all  intents  and  purposes,  a  new  officer — 
is  required  to  be  commissioned  anew — to  take  anew 
the  oath  of  office,  to  make  a  new  bond,  etc." 

As  this  is  obviously  true  where  the  same  person  is  re- 
elected it  is  too  plain  for  controversy  in  a  case  where  an 
entirely  different  person  is  elected. 

The  Supreme  Court  of  Tennessee,  in  the  case  of  Gaines 
v.  Homigan,  72  Tenn.  609,  had  under  consideration  an 
analogous  question.  It  seems  that  the  salary  of  the  judge 
of  the  criminal  court  of  Shelby  county  was  at  a  given 
date  $2,600.00  a  year.    The  Constitution  of  Tennessee 
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contains  a  provision  similar  to  ours,  that  the  salary  of  a 
judge  shall  not  be  diminished  during  tiie  time  for  which 
he  is  elected  When  tiie  judge  of  the  criminal  court  was 
elected  and  began  his  service,  the  salary  mentioned  above 
was  that  fixed  by  law.  Some  time  after  he  entered  upon 
his  service,  tiie  salary  was  reduced  to  $2,000.00  a  year, 
and  thereafter  he  died.  Horrigan  was  elected  to  succeed  him, 
and  thereupon  insisted  that  comp^isation  should  be  paid 
him  on  tiie  basis  that  existed  at  the  time  his  predecessor 
began  his  service,  and  not  at  the  reduced  rate  fixed  subse- 
quent thereto.  The  court  held  tiiat  the  provision  of  the 
Constitution  mentioned  operated  only  to  fix  a  limitation 
in  favor  of  the  judge  who  was  in  office  at  the  time  the  salary 
was  fixed,  and  that  this  applied  to  Horrigan  in  the  sense 
that  the  salary  was  fixed  at  $2,000.00  when  he  entered  upon 
his  service;  that  his  term  was  not  the  term  of  his  predeces- 
sor, but  his  own  term,  and  that  this  was  the  particular  or 
respective  term  to  which  tiie  constitutional  prohibition 
had  reference. 

A  somewhat  closely  related  case  came  before  the  Sup- 
reme Court  of  Illinois  in  the  case  of  Foreman  v.  People, 
reported  in  71  N.  E.  36.  There  a  number  of  judges  of  the 
circuit  court  are  elected  for  Cook  County,  in  which  county 
Chicago  is  situated.  These  judges  are  elected  upon  a  gen- 
eral ticket  for  a  term  of  eight  years,  and  the  term  of  each 
expires  on  the  same  date.  The  judges  are  not  classified 
with  terms  that  expire  on  different  dates,  as  in  the  case  with 
our  Supreme  Court,  under  the  Constitution.  After  the 
judges  had  been  elected  and  qiialified,  one  of  the  circuit 
judges  resigned.  Before  his  resignation,  the  Legislature 
increased  the  salary  of  the  judges.  The  judge  elected  to 
fill  the  vacancy  claimed  the  increased  compensation  on  the 
theory  that  the  term  for  which  he  was  elected  was  that 
length  of  time  that  remained  before  the  date  of  the  regular 
election  at  which  circuit  judges  were  to  be  elected  for  a  new 
term;  that  it  had  nothing  to  do  with  the  so-called  term  of 
his  predecessor,  either  to  invest  him  with  rights  or  to  impose 
disabilities  upon  him;  that  he  was  a  judge  of  his  own  right, 
selected  by  the  people  of  his  district,  and  had  no  occasion 
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to  take  any  notice  of  anything  his  predecessor  did  or  was 
subjected  to,  but  was  simply  a  judge  with  such  rights  and 
subject  to  such  disabilities  as  tlie  law  Imposed  on  judges 
at  ihe  time  he  assumed  the  office.  The  Supreme  Court  of 
Illinois  held  that  the  new  judge  was  not  entitled  to  receive 
the  increased  salary,  and  reached  the  result  largely  upon 
the  argument  of  the  injustice  of  the  inequality  that  would 
result  from  one  judge  serving  in  a  capacity  and  at  a  time 
and  place  where  other  judges  were  rendering  a  similar  ser- 
vice for  a  less  salary,  thus  leaving  him  alone  to  draw  a  salary 
in  excess  of  that  of  his  associates,  where  the  service  and 
responsibility  were  the  same. 

The  authority  of  this  case  and  the  force  of  the  argument 
upon  which  it  is  thus  made  to  mainly  rest,  are  utterly  lost 
in  the  present  instance,  because  under  our  Constitution  the 
term  of  all  the  judges  of  the  Supreme  Court  is  fixed  at  eight 
years,  and  the  judges  are  divided  into  five  separate  classes, 
each  class  to  be .  elected  at  an  entirely  different  election 
from  that  of  any  other  class.  It  must  hapi)en  that,  no  mat- 
ter what  salary  is  fixed,  at  least  one  of  the  judges  must  serve 
out  his  entire  term  of  eight  years — ^provided  he  lives  and 
does  not  resign — for  the  salary  that  obtained  on  the  date 
on  which  he  was  inducted  into  office.  This  inequality 
can  not  be  constitutionally  obviated.  It  must  be  submitted 
to  as  one  of  the  conditions  on  which  the  service  is  accepted. 
The  fact  that  the  service  rendered  so  acceptably  by  Judge 
Battle  is  not  only  identical,  but  co-operative,  does  not  change 
the  law  in  his  case,  but  this  circumstance  should  not  be  made 
available  to  deprive  other  judges  who  are  entitled  to  the 
most  meritorious,  but  somewhat  delayed,  statutory  pro- 
vision for  a  better  compensation  for  our  judges. 

The  California  Supreme  Court,  in  the  case  of  Larew  v. 
Newman,  23  Pac.  227,  construed  a  provision  of  the  Consti- 
tution that  the  compensation  of  a  county  officer  shall  not  be 
increased  during  his  term  of  office.  The  superintendent 
of  schools  resigned,  after  the  salary  had  been  increased 
beyond  the  sum  fixed  at  the  time  of  his  qualification,  and  his 
successor  claimed  the  increased  salary  for  the  remainder 
of  the  term  current  at  the  time  of  the  resignation.    The 
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statutes  of  California  provide  that  any  person  chosen  to 
fill  a  vacancy  shall  be  subject  to  "all  the  disabilities,  duties 
and  obligations  of  the  officer  whose  vacancy  he  fills/'  The 
court  held  that  the  Legislature  had  the  power  to  enact  this 
provision,  and  that  it  operated  to  postpone  the  paym^t  of 
the  increased  salary  at  tiie  expiration  of  the  time  mentioned 
as  the  term  of  the  original  incumbent  as  a  disability  incident 
to  the  office.  We  have  no  such  statute  in  this  State,  and 
this  case  and  the  subsequent  decisions  based  upon  it  as 
authority  are  not  even  persuasive  here. 

In  the  last  analysis,  a  proper  answer  to  your  question 
involves  the  determination  of  whether  or  not  the  members 
of  the  convention  intended  by  section  11  of  article  19  of 
the  Constitution  that  the  period  of  eight  years  should  con- 
stitute a  judge's  term,  and  continue  to  be  his  term,  not- 
withstanding that  by  death  or  resignation  he  ceases  to  hold 
the  office,  and  to  impress  upon  that  period,  as  distinct 
from  the  person  of  the  judge,  a  disability  of  the  General 
Assembly  to  either  increase  or  diminish  tiie  salary  during 
that  particular  length  of  time,  or  whether  or  not  it  was 
their  purpose  to  prevent  judges,  and  the  other  officers  named 
in  that  section,  from  using  the  influence  and  powers  of 
their  official  station  to  secure  an  increase  of  compensation 
during  the  then  current  service.  It  occurs  to  me  that  if 
the  former  had  been  intended,  the  prohibition  would  have 
been  against  increase  or  dfaninution  during  the  term  for 
which  he  was  elected,  instead  of  "during  his  term,"  or,  speak- 
ing in  the  plural,  "their  respective  terms.*'  The  members 
of  that  body  were  at  no  difficulty  in  expressing  their  meaning. 
Then  they  concluded  that  it  was  best  that  no  senator  or 
representative  should  be  appointed  or  elected  to  any  civil 
office  *  *  ♦  "during  the  term  for  which  he  shall  have 
been  elected,"  they  said  no,  in  so  many  words,  just  as  they 
would  here,  if  they  had  -intended  a  disability  of  increase 
or  diminution  as  attached  to  or  dependent  upon  the  "period" 
rather  than  the  incumbent  of  the  office.  It  seems  to  me  so 
plain  that  a  judge  ceases  to  have  a  "term"  when  he  ceases 
to  hold  the  office  as  to  almost  preclude  a  doubt  that  the  dis- 
ability has  relation  to  the  person  of  the  judge  rather  than 
to  the  term — ^which  has  ceased  to  be  his. 
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It  is  the  declared  rule  in  the  State  of  Arkansas,  pro- 
nounced and  enforced  from  the  very  first  volume  of  our 
Supreme  Court  reports  (State  v.  Ashley,  1  Ark.  613)  to  the 
very  latest  (Moore  v.  Alexander,  86  Ark.  173),  that  an  act 
qf  the  Legislature  is  always  to  be  upheld  and  enforced  as 
valid  unless  its  conflict  with  some  provision  of  the  Consti- 
tution is  plain  beyond  rational  controversy  and  free  from 
any  doubt  whatever.  In  the  case  of  Moore  v.  Alexander, 
supra,  the  Supreme  Court,  in  an  opinion  by  Judge  Hill,  said: 

"The  general  rule  is  that  the  acts  of  the  General 
Assembly  are  valid  unless  in  conflict  with  some  express 
provision  of  the  State  or  Federal  Constitution,  and  it 
will  not  do  to  say  that  the  act  is  contrary  to  the  spirit 
of  the  Constitution,  but  the  clause  must  be  indicated 
and  the  repugnancy  between  it  and  the  act  apparent 
before  the  courts*  are  justified  in  pronouncing  the 
act  null." 

The  act  of  March  29,  1907,  says,  without  qualifications, 
that  each  of  the  judges  of  the  Supreme  Court  shall  receive 
a  salary  of  $4,000.00  per  annum.  Section  11  of  article  19 
of  the  Constitution  says  that  the  salary  of  the  judges  of 
the  Supreme  Court  shsdl  neither  be  increased  or  diminished 
during  their  respective  terms.  It  is  not  plain  that  it  was 
the  intention  of  the  Constitutional  Convention  to  deal 
with  fragments  of  terms,  or  to  create  whole  terms  by  adding 
the  period  of  service  of  judges  who  have  either  died  or  re- 
signed, and  those  subsequently  commissioned,  in  order  to 
create  a  condition  that  would  defeat,  the  expressed  judgmeiit 
and  discretion  of  the  Legislature  that  the  time  had  arrived, 
and  conditions  had  been  evolved,  that  made  it  necessary 
and  just  to  increase  the  salary  of  the  judges  of  the  Supreme 
Court.  Strained,  unnatural  and  illiberal  arguments  are 
not  to  be  resorted  to  in  order  to  defeat  the  enforcement  of 
the  legislative  will.  This  is  plainly  shown  by  the  quotation 
from  Judge  Hill's  opinion  above  quoted.  The  Legislature 
says,  that  in  its  judgment,  and  it  is  the  tribimal  that,  under 
our  system  of  law,  has  the  right  to  say,  the  time  has  ar- 
rived when  the  salary  of  the  judges  of  the  Supreme  Court 
shall  be  increased.    Any  contention  which  seeks  to  nullify 
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this  declaration,  in  whole  or  in  part,  by  invoking  a  provision 
of  the  Constitution  which  forbids  it,  must  make  this  plain 
beyond  controversy.  In  Judge  Battle's  case,  it  is  plain 
beyond  controversy,  but  in  the  case  of  Chief  Justice  McCul- 
loch  and  Judges  Hart  and  Frauenthal,  it  is  not  plain,  because 
there  has  been  no  attempt  made  to  increase  the  salary  they 
are  to  receive  during  their  respective  terms  of  service. 
If  by  any  process  of  reasoning,  or  if  in  pursuance  of  any 
specific  direction,  we  were  compelled  to  treat  the  terms 
now  being  served  by  these  several  judges  as  the  terms  of 
the  judges  whom  they  succeeded,  there  mi^t  be  ground 
for  saying  that  they  are  authorized  to  receive  their  former 
salary  of  $3,000.00  only,  or,  to  state  it  differently ,  that  the 
Legislature  was  deprived  of  the  power  to  provide  that 
these  particular  judges  shall  receive  the  salary  current  at 
the  time  of  their  qualification.  The  constitutional  pro- 
vision does  not  purport  to  deal  with  the  individual,  but  is  a 
limitation  imposed  upon  the  power  of  the  Legislature  to 
pay  an  increased  salary.  The  question  involved  is  the  power 
of  the  Legislature  to  lawfully  prescribe  the  salary  which  it 
has  fixed  in  the  act  of  March  29,  1907. 

It  IS  manifest  to  me  that  the  Constitutional  Convention 
did  not  have  in  mind  the  exceptional  condition  of  death  or 
resignation,  but  dealt  entirely  with  the  aspect  of  the  case 
that  contemplates  the  Induction  into  office  of  a  particular 
person  and  his  service  until  the  end  of  his  term.  There  is 
nothing  about  the  provision  that  does  more  than  disable 
the.  several  judges  during  their  respective  terms.  It  is 
their  term,  and  not  somebody  else's  terms,  that  deprives 
the  Legislatiu*e  of  the  power  to  deal  with  the  matter  of  salary 
that  they  are  respectively  to  receive.  The  situation  is 
similar  to  that  with  which  the  Supreme  Court  of  Texas 
was  dealing,  when  that  court  delivered  the  opinion  in  the 
case  of  Lytle  v.  Halff,  75  Tex.  136.    The  court  said: 

"This  section  may  tend  to  show  that  the  people 
have  not  considered  whether  it  ever  would  become 
necessary  to  create  more  than  one  judicial  district  in  a 
county,  and  that  they  determined  that  one  clerk  of 
the  district  court  would  be  enough  in  any  county. 
But  if  this  be  admitted,  it  does  not  meet  the  question 
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before  us;  for  the  power  of  the  Legislature  to  enact  a 
given  law  can  not  be  held  to  be  impliedly  denied 
merely  because  it  may  appear  from  an  examination  of 
the  Constitution,  that  it  was  not  foreseen  at  the  time  of  its 
adoption  that  a  necessity  for  the  exercise  of  such  a  power 
would  ever  arise.  If  the  Constitution  were  the  source 
from  which  springs  the  power  of  the  Legislature,  there 
would  be  force  in  the  proposition  that  the  people  did  not 
intend  to  confer  a  power  the  necessity  for  the  exercise  of 
which  was  not  foreseen;  but  no  force  can  be  given  to 
such  a  fact  when  all  legislative  power,  except  in  so  far 
as  this  power  is  restricted  by  constitutional  limitations, 
rests  with  the  department  of  government  to  which  the 
law-making  power  Is  confided." 

The  doctrine  of  this  case  was  adopted  and  applied 
in  a  very  convincing  and  able  opinion  of  Judge  Wood,  in 
the  case  of  State  v.  Martin,  60  Ark.  851. 

I  conclude  that  the  act  of  March  29,  1907,  establishing 
the  salary  of  the  judges  of  the  Supreme  Court  at  $4,000.00 
per  annum  each,  is  a  valid  exercise  of  legislative  authority, 
and  is  operative,  according  to  its  terms,  in  the  case  of  every 
judge  on  the  bench,  except  Judge  Battle.  If  this  proposi- 
tion were  only  doubtful,  the  act  of  the  General  Assembly 
would  be  valid;  but,  in  my  humble  opinion,  it  is  not  doubtful. 
The  conclusion  I  reach  is  not  only  in  accordance  with  the 
policy  and  purpose  of  the  Legislature,  but  it  meets  the  de- 
mands of  an  intelligent  public  opinion  that  the  judges  of 

our  court  of  last  resort  should  no  longer  than  absolute 
constitutional  limitation  require,  be  required  to  render  the 
laborious  and  exacting  service  imposed  upon  them  for 
the  wholly  inadequate  salary  provided  for  them  prior  to 
the  passage  of  the  act  in  question.  The  service  of  the 
judges  being  equal  in  labor  and  responsibility,  an  adminis- 
trative construction  which  would  continue  for  a  time  beyond 
what  due  respect  for  absolute  limitations  require  this 
inequality  in  compensation,  at  best  grossly  inadequate^  is 
to  be  avoided  in  the  interest  of  fair  dealing  and  a  just  recog- 
nition of  valuable  service  patriotically  and  faithfully  devoted 
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to  the  advancement  of  the  public  interest  and  the  welfare 
of  society. 

Very  respectfully, 

HAL  L.  NORWOOD, 

Attorney  General. 


AN   ENACTING   CLAUSE   IS   ESSENTIAL    TO   THE 

VALIDITY  OF  AN  ACT. 

May  25,  1909. 
Hon.  J.  T.  M.  Holt, 

Member  of  Conunittee  on  Enrolled  Bills, 

House  of  Representatives. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  this  date 
which  is  as  follows: 

"The  Committee  on  'Enrolled  Bills'  of  the  Ho^es 
of  Representatives  desires  your  opinion  as  to  \^ether 
a  bill  should  be  enrolled  that  has  no  enacting  clause. 
The  bill  in  question  is  H.  B.  No.  509,  by  Mr.  CarlLee, 
seeking  to  amend  certain  sections  of  the  Digest  in  refer- 
ence to  bonds  of  insurance  companies.  The  bill  was 
regularly  passed  but  has  no  enacting  clause.  Has  the 
committee  the  discretion  to  ignore  any  further  con- 
sideration of  the  bill  or  shall  we  have  it  enrolled  just 
as  though  it  was  a  valid  act?' 


►» 


I  beg  to  reply  that  you  are  correct  in  your  conclusion 
that  a  bill  with  no  enacting  clause  is  void  on  account  of  a 
failiu^  to  comply  with  section  18,  of  article  5,  of  the  Consti- 
tution.    (See  27  Ark.  286). 

I  think  however,  that  as  the  rule  governing  your  com- 
mittee requires  all  bills  to  be  enrolled  that  you  have  no 
discretion  in  the  matter,  and  it  would  be  your  duty  to  have 
this  bill  enrolled  and  presented  to  the  Governor.  I  presume 
that  he  will  veto  the  same.    In  this  way  a  record  can  be 
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kept  of  what  became  of  the  bill  and  also  a  record  made  of 
why  it  did  not  become  a  part  of  our  statutes. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


PRIMARY  ELECTION  LAW  CONSTRUED. 

October  23,  1909. 
Hon.  W.  N.  Deaton, 

Member  House  of  Representatives  from  Pike  County, 

Delight,  Arkansas. 
Dear  Sir: 

I  am  in  receipt  of  your  conununication  of  recent  date, 
in  which  you  ask  if  the  primary  election  law,  approved 
April  23,  1909.  will  prevent  candidates  from  making  the 
ordinary  announcements,  and  does  it  prohibit  candidates 
contributing  to  the  building  of  churches,  schoolhouses,  etc. 

I  beg  to  reply  that  section  6  of  the  act,  reads  as  follows: 

"Any  person  who  shall  solicit,  or  accept  for  him- 
self or  for  another  any  gift  or  donation  of  any  kind  or 
character  from  a  person  who  is  a  candidate  for  any 
office,  or  who  is  a  candidate  for  nomination  to  become 
a  candidate  for  any  office,  such  person  soliciting  or 
accepting  such  gift  or  donation,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  pun- 
ished by  a  fine  of  not  less  than  $25.00,  nor  more  than 
$300.00,  and  each  donation  or  gift  solicited  or  accepted 
shall  constitute  a  separate  offense." 

Section  6  of  the  act  is  the  same  as  section  5,  except  that 
it  applies  to  the  candidate  who  makes  the  gift  or  donation. 
I  presume  that  it  was  the  intention  of  the  Legislature  to 
prevent  candidates  from  influencing  voters,  either  directly 
or  indirectly,  by  making  gifts  or  donations,  and  as  the  law 
not  only  applies  to  the  candidate  who  makes  a  donation, 
but  also  to  the  person  who  solicits  or  accepts  a  donation  for 
himself  or  another.  I  presume  it  was  also  the  intention 
of  the  law  to  protect  candidates  against  some  who  might 
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aolicit  donations  from  them  for  no  other  reason  than  the 
fact  that  they  are  candidates,  and  it  was  probably  the  inten- 
tion of  the  Legislature  to  relieve  candidates  of  the  embarrass- 
ment of  having  to  decline  making  a  donation  to  some  worthy 
object,  when  he  is  not  financially  able  to  do  so.  You  will 
observe  that  the  language  of  the  act  is  very  broad,  and  it 
does  not  require  a  donation  to  be  made  for  the  purpose  of 
influencing  voters,  to  come  within  the  provisions  of  the  act. 

We  have  other  statutes .  which  forbid  the  use  of  any 
money,  or  its  equivalent,  to  influence  the  vote  of  any  person, 
and  this  last  act  does  not  repeal  the  other  statutes,  but 
sections  6  and  6  appear  to  have  been  passed  for  the  purpose 
of  preventing  any  influences  from  entering  into  the  selection 
of  candidates  for  office,  other  than  the  relative  qualifi- 
cations of  the  respective  candidates. 

It  is  the  common  experience  of  the  men  who  compose 
the  Legislature,  and  others  who  have  been  candidates  for 
office,  that  they  are  beseiged  with  numerous  solicitations 
for  donations  for  various  purposes,  and  in  many  instances, 
it  is  apparent,  imder  all  the  circumstances,  that  there  can 
be  no  pretended  excuse  for  making  the  request,  except 
that  the  person  is  a  candidate,  and  the  man  who  is,  finan- 
cially able  to  respond  to  such  solicitations,  naturally  has 
the  advantage  over  the  one  who  can  not  do  so.  In  many 
instances,  candidates  will  make  donations  where  they 
probably  would  not  do  so  if  they  were  not  candidates,  and 
if  this  is  true,  for  what  purpose  do  they  make  the  contri- 
butions? 

Of  course,  the  law  does  not  prohibit  the  ordinary 
newspaper  announcement,  because  the  payment  for  this 
is  not  a  donation,  but  merely  the  payment  of  a  debt  due 
from  the  candidate  to  the  publisher,  and  a  matter  of  contract. 

I  presume  that  contributions,  at  any  time,  towards  the 
support  or  the  building  of  a  church  with  which  you  affiliate, 
would  not  be  a  violation  of  the  law,  because  in  tiiat  instance 
you  are  not  making  a  donation,  but  settling  a  moral  obli- 
gation; and  you  might  contribute  to  the  building  of  a  school- 
house  in  your  district,  and  that  would  not  be  a  donation, 
but  merely  paying  your  part  for  the  erection  of  a  building. 
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in  which  you,  as  one  of  the  citizens  of  the  district,  would 
have  an  interest. 

I  do  not  suppose  that  any  'liard  and  fast''  rules  can  be 
laid  down  for  tiie  construction  of  this  act,  but  that  each 
case  would  be  determined  upon  the  facts  and  circumstances 
involved;  and  I  do  not  suppose  that  a  candidate  would  be 
prosecuted  for  contributing  to  any  church,  at  any  time, 
anywhere,  provided  he  is  governed  by  the  rules  as  laid  down 
in  Matthew,  chapter  6  verses  1-3.  You  will  observe  that 
verses  19  and  20  of  the  same  authority,  enjoin  you  not  to  lay 
up  too  much  of  yoiu-  mileage  and  per  diem  here  on  earth. 
It  would,  therefore,  be  well  to  be  as  liberal  as  possible  with 
the  churches. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


A  JUSTICE  OF  THE  PEACE  MAY  ALSO  HOLD  THE 

OFFICE  OF  POLICE  JUDGE. 

February  17,  191L 
Hon.  J.  M.  Jackson, 

House  of  Representatives, 

Little  Rock,  Ark. 

Dear  Sir  and  Friend  : 

Replying  to  your  inquiry  as  to  whether  a  person  may 
hold  the  office  of  justice  of  the  peace  and  that  of  police 
judge  at  the  same  tinie,  I  beg  to  state  that  I  know  of  no 
constitutional  provision  or  statute  that  would  prohibit  this. 

The  duties  of  the  two  positions  are  not  incompatible, 
and  the  holding  of  both  positions  by  the  same  person  is, 
therefore,  not  prohibited  by  the  common  law.  (See  72 
Ark.  180;  72  Ark.  280). 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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AGRICULTURAL  SCHOOLS— BOARD  OF  TRUSTEES 

HAS  NO  AUTHORITY  TO  EMPLOY  A 

SUPERINTENDENT. 

February  25,  1911. 

To  The  Honorable  House  of  Representatives,  Of  the  Thfaty- 
ei^th   General  Assembly,  State  Capitol. 

Little  Rock,  Arkansas.   . 

Gentlemen: 

I  am  in  receipt  of  the  resolution  adopted  by  your 
honorable  body  of  even  date  herewith  which  is  as  follows: 

"Resolved,  That  the  Attorney  General  be  requested 
to  give  his  opinion  to  this  House  as  early  as  practicable 
whether  Act  100,  providing  for  the  establishment  and 
maintenance  of  public  schools  of  agriculture  in  the 
State  of  Arkansas,  approved  April  1,  1909,  gives  tiie 
board  or  boards  of  trustees  of  said  school  or  schools 
the  power  or  authority  to  appoint  a  superintendent 
for  said  school  or  schools  established  under  tiiis  act/' 

I  have  the  honor  to  reply  that  section  7,  of  the  act  men- 
tioned designates  who  shall  compose  the  faculty  of  eadi 
school'.    This  section  reads  as  follows: 

"The  faculty  of  each  school  shall  consist  of  a  prin- 
cipal, who  shall  be  a  graduate  of  some  reputable  school 
of  agriculture;  one  instructor  in  stock  raising  and  dairy- 
ing; a  competent  textile  instructor  and  assistants  as 
may  be  necessary.  The  trustees  may  combine  the 
duties  of  any  of  the  above  when  practicable." 

It  is  my  opinion  that  the  act  never  contemplated  that 
a  superintendent  would  be  employed.  It  provides  for  a 
principal,  who  shall  be  a  graduate  of  some  reputable  school 
of  agriculture.  It  is  my  opinion  that  it  was  intended  that 
the  principal  provided  for  should  be  the  head  man  of  tiie 
institution,  and  the  employment  of  a  superintendent  in 
addition  to  the  principal,  is  unauthorized. 

Resi)ectfully  submitted. 

HAL  L.  NORWOOD, 

Attorney  General. 
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NATIVE  WINE  LAW  IS  NOT  REPEALED  BY  ACT 

OF  1911. 

March  16, 1911. 

Hon.  Jno.  M.  WUlems, 

Member  House  Representatives,  State  Capitol, 

Little  Rock,  Ark. 
Dear  Sir: 

Answering  your  inquiry  as  to  what  effect  the  act  passed 
by  the  present  General  Assembly,  amending  section  6093, 
Kirby'a  Digest,  will  have  upon  the  privileges  of  persons 
who  raise  grapes  and  berries,  and  make  win^  thereof,  I  beg 
to  state  that  it  is  my  opinion  that  the  act  mentioned  has  no 
effect  whatever  upon  prior  statutes  granting  certain  priv« 
ileges  to  persons  in  connection  with  the  sale  of  wme  made 
from  grapes  or  berries  grown  or  raised  by  such  person. 

Section  5093,  Kirby's  Digest,  was  a  general  statute 
enacted  in  1883,  requiring  all  persons  to  procure  a  license 
before  they  could  sell  alcohol  or  spirituous,,  ardent,  vinous, 
malt  or  fermented  liquors,  with  the  proviso  that  manufac- 
turers of  such  liquors  could  sell  in  original  packages  of  not 
less  than  five  gallons. 

Since  section  6093,  Kirby*s  Digest,  became  a  law, 
several  particular  acts  have  been  passed,  relating  exclu- 
sively, and  giving  certain  privileges  to  persons  who  raise 
grapes  or  berries  and  make  wine  thereof.  Among  other 
sudi  particular  statutes,  is  section  6100,  Kirby's  Digest, 
which  gives  wine  growers  the  right  to  sell  the  same  in  quanti- 
ties of  not  less  than  one-fifth  of  a  gallon,  or  in  sealed  bottles, 
anywhere  in  the  State  without  license,  unless  the  same  has 
been  prohibited  by  a  special  petition  against  the  sale  of  wine. 
And  tiie  same  section  provides  that  such  person  shall  have  the 
right  to  sell  wine  in  original  packages  of  not  less  than  five 
gallons. 

The  bill  introduced  by  Senator  Rainey,  and  which  is 
the  act  upon  which  you  request  ihy  opinion,  amends  sec^ 
tion  6093,   Kirby's  Digest,  by  eleminating  the  proviso  in 
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reference  to  sales  in  original  packages.  It^is  my  opinion 
that  this  section  being  a  general  statute,  and  having  refer^ 
ence  to  intoxicants  of  every  diaracter,  does  not  by  impli- 
cation repeal  the  particular  statutes  regulating  the  sale 
of  wine. 

In  the  case  of  Chamberlain  v.  State,  60  Ark.  133,  our 
Supreme  Court  held  that  a  general  statute  does  not  repeal 
a  prior  particular  statute,  or  particular  provision  of  a  prior 
statute,  unless  negative  words  are  used,  or  unless  there  be  an 
invincible  repugnancy  between  the  two.  That  the  m^B 
specific  provision  controls  the  general  without  regard  to 
their  order  and  dates.  That  two  such  acts  are  interpreted 
as  operating  together,  the  specific  provisions  furnishing 
exceptions  and. qualifications  to  the  general  rule. 

I  think  that  when  the  act  amended  section  5093,  Kirby*s 
Digest,  as  construed  by  the  rule  laid  down  in  the  Chamberlain 
ease,  it  does  not  repeal  the  sections  of  Kirby's  Digest  that 
particularly  refer  to  those  who  grow  grapes  or  berries,  and 
make  wine  thereof. 

I  further  personally  know  that  the  author  of  the  amend- 
ment to  sectioip  6093,  Kirby's  Digest,  and  quite  a  number 
of  those  who  voted  for  the  amendment,  had  no  intention 
of  repealing  prior  statutes  that  were  enacted  to  encourage 
the  planting  of  vineyards  and  the  manufacture  of  wine, 
and  by  reason  of  which  thousands  of  acres  of  Arkansas  land, 
that  were  practically  worthless  for  any  other  purpose, 
have  been  settled  and  are  now  being  cultivated  by  good 
tax-paying  citizens. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ATTORNIBT  OONBRAL  66S 

LEGISLATIVE  JOURNALS  CAN  NOT  BE 

IMPEACHED  BY  PAROL 

TESTIMONY. 

March  21,  1911. 
Hons.  E.  J.  Kerwin  and  L.  C.  Going, 

Special  Committee  from  House  of  Representatives, 
State  Capitol,  Little  Rock,  Arkansas. 

Gentlemen: 

I  am  in  receipt  of  your  conununication  of  even  date, 
which  is  as  follows: 

"*  •  •  By  direction  of  the  lower  house  of  the 
Thirty-eighth  General  Assembly,  we  beg  leave  to  sub- 
mit to  you  the  following  inquiry: 

''Can  tiie  journal,  kept  by  the  journal  derk  of  the 
house,  be  impeached  in  the  courts  by  parol  testi- 
mony. In  other  words,  admitting  that  a  bill  has  not 
been  fully  read  the  third  time,  as  required  by  the 
Constitution,  if  the  joimial  shows  that  the  same  was 
read  at  length,  can  that  record  be  impeached  in  the 
courts  by  showing  through  the  testimony  of  members 
of  the  General  Assembly  that  such  bill  was  not  in  fact 
and  in  truth  read  as  required? 

'IJpon  that  question,  we  request  your  official 
opinion  at  the  earliest  possible  moment     •    ♦    ♦»* 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  the 
journal  can  not  be  impeached  by  the  oral  testimony  of 
the  members  of  the  General  Assembly. 

See  the  following  authorities. 

Vinaant,  AdminiatratriXf  v.  Knox,  27  Ark.  269. 

State  of  Arkamaa  v.  LUtie  Rock,  Miasiaaippi  River  & 
Texaa  Ry.  Co.,  31  Ark.  702. 

Chicot  County,  et  al.  v.  Daviea,  40  Ark.  200. 

Webater  v.  City  of  LiMe  Rock,  44  Ark.  536. 
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GlideweU  v.  Martin,  51  Ark.  559. 

Rogers  v.  Stale,  72  Ark.  565. 

Second  Wig.  on  Evidence,  section  1350,  and  authorities 
cited  in  the  notes. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


LIQUOR  ACT  OF  1911— MANUFACTURER  OF 

LIQUOR  CAN  NOT  SELL  SAME  UNLESS 

HE  HAS  PROCURED  A  LICENSE  FOR 

THAT  PURPOSE. 

April  11,  1911. 
Hon.  Elmer  J.  Owens, 

Member  House  Representatives, 

Little  Rock,  Ark. 

Dear  Sir: 

On  March  25,  I  replied  to  a  communication  from  you 
in  which  I  stated  that  the  "Raney  Act,"  recently  passed, 
eleminating  the  proviso  of  section  5093,  Kirby^s  Digest, 
does  not  prevent  a  manufacturer  of  liquor  from  shipping 
his  goods  out  of  the  State,  as  such  shipments  would  be 
interstate  conrmierce,  and  not  subject  to  control  by  State 
legislation. 

Since  writing  you  I  have  been  thinking  further 
about  the  matter,  and  I  am  afraid  that  my  letter  might 
be  misunderstood.  Of  course,  a  manufacturer  of  whiskqr, 
or  any  one  else,  would  have  a  right  to  ship  whiskey  from 
one  State  to  another,  but  if  it  was  shipped  pursuant  to  an 
order  for  it  from  some  one  else,  the  transaction  might  be 
made  in  such  a  way  that  it  would  constitute  a  sale  within 
the  State  of  Arkansas. 
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The  long  and  short  of  the  matter  is  that  a  manufacture^ 
of  whishey,  smce  the  passage  of  the  '^Raney  Act/'  has  no 
more  authority  in  connection  with  the  sale  of  whishey  than 
any  other  person*  A  manufacturer  now  can  not  sell  whiskey 
in  any  quantity  in  Arkansas,  except  at  such  places  where 
the  sale  of  whisdcey  is  authonzed,  and  then  only  after  paying 
a  license  as  required  by  law. 

The  party  making  the  inquiry  of  you,  had  better  con« 
suit  his  attorney,  and  be  governed  by  his  advice,  as  the 
Attorney  General  is  only  authorized  to  give  official  advice 
in  certain  matters,  and  your  inquiry  is  not  one  of  such 
matters. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


OPINIONS 

TO 

STATE  TAX  COMMISSION 


■ 
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RAILROAD  PROPERTY  USED  FOR  RAILROAD 
PURPOSES  TO  BE  ASSESSED  BY  TAX 

COMMISSION. 

June  23, 1909. 
Hon.  J.  E.  Hampton,  « 

Chairman  Tax  Commission  of  Arkansas, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  22d  inst., 
in  which  you  ask  for  an  opinion  from  this  department  as 
to  whether  the  personal  property  of  railroads  (other  than 
rolling  stock),  towit:  Office  furniture  at  stations,  trucks, 
etc.,  at  freight  depots,  stores  and  tools  at  roundhouses  and 
machine  shops,  bridge  material  and  rails  along  the  tracks, 
the  same  to  be  iised  in  repairing  the  road,  shall  be  assessed 
by  your  commission,  ^sitting  as  a  board  to  assess  railroad 
property,  or  by  the  several  assessors  in  the  counties  in  which 
the  same  are  located. 

The  law  creating  yo\ir  board  imposes  upon  your  com- 
mission all  the  duties  in  connection  with  ascertaining  the 
value  of  railroad  property  that  previously  devolved  upon 
the  "Old  Board,"  and  the  law  in  reference  to  making  the 
assessment  of  railroad  property  is,  in  other  respects,  un- 
changed. Therefore,  section  6939,  Kirby's  Digest,  as 
quoted  by  you,  makes  it  your  duty  "to  ascertain  the  value 
of  all  property,  including  railroad  track,  rolling  stock, 
water  and  wood  stations,  passenger  and  freight  depots, 
offices,  fiimiture  and  such  other  property,  real  and  personal, 
as  is  owned  by  each  of  the  railroads,  etc.,  in  the  manner 
prescribed  in  the  following  sections." 

Sections  6940-6944,  inclusive,  Kirby's  Digest,  provide 
in  substance,^  that  the  railroads  in  making  a  list  of  their 
taxable  property  shall  show  the  length  of  their  main  line, 
and  all  side  tracks,  switches  and  turnouts,  and  shall  state 
the  fair  and  actual  aggregate  value  of  the  whole  railroad. 
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taking  into  consideration  in  estimating  and  fixing  such 
valuation,  the  entire  rigiit-of-way  as  given  by  the  charter 
of  the  company  or  statutes  of  the  State,  and  also  taking 
into  consideration  and  estimating  everything  of  any  character 
whatever  situated  upon  said  right-of-way,  and  appurtenant 
to  such  railroad,  which  adds  to  the  value .  of  such  raiboad 
as  an  entire  thing. 

Section    6945,    Kirby's    Digest,    provides    that   suc^ 
railroads  as  described  and  schudeled  in  sections  6940-6944 
inclusive,  shall  be  held  to  be  real  estate  for  the  purpose  of 
taxation,   and   denominated   "railroad   track."   and   shall 
be  so  listed  and  valued. 

Section  2958,  Kirby's  reads  as  follows: 

"The  word  ri^t-of-way  as  used  in  this  act,  shall 
be  construed  to  mean  and  include  all  grounds  neces- 
sary for  side  tracks,  turnouts,  depots,  work  shops, 
water  stations  and  other  necessary  buildings.'^ 

It  appears  from  the  reading  of  the  law  as  quoted,  that 
it  is  clearly  the  duty  of  your  commission  to  assess  all  of 
the  property  as  mentioned  in  your  communication. 

Section  6949,  Kirby's  Digest,  is  as  follows: 

"All  other  personal  property  belonging  to  any 
other  railroad  company,  except  rolling  stock,  shall  be 
listed  and  assessed  in  the  county  wherever  the  same 
may  be,  on  the  first  day  of  July  in  each  year;  all  other 
real  estate,  including  the  buildings  and  structures 
thereon,  otlier  than  that  denominated  railroad  track, 
belonging  to  any  railroad  company  in  this  State,  shall  be 
listed  and  assessed  by  the  assessor  of  the  county  in 
which  they  are  situated,  at  the  same  time  and  in  like 
manner  as  real  estate  belonging  to  individuals  is  by 
this  act  required  to  be  listed  and  assessed.'' 

You  see  that  this  section  does  not  require  the  county 
assessor  to  assess  any  property,  which,  under  previous 
sections,  \b  included  in  what  iis  denominated  "railroad 
track." 

If  a  railroad  company  owns  real  e^te  not  included 
in  its  right-of-way,  as  defined  in  section  2781,   Kirby's 
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Digest;  or,  if  it  owns  personal  property  not  upon  its 
right-of-way,  and  such  personal  property  as  is  not  mentioned 
in  section  6939,  Kirby's  Digest,  it  would  be  the  duty  of 
the  county  assessor  to  assess  such  real  and  personal  property. 

Trusting  that  I  have  fully  answered  your  inquiry  I  am 

Yours  very  truly, 

HAL  L,  NORWOOD, 

Attorney  General. 


TAXATION  OF  CREDITS— NET  VALUE  ONLY 
SUBJECT  TO  TAXATION. 

June  24,  1909. 
Hon.  J.  E.  Hampton, 

Chairman  Tax  Commission  of  Arkansas, 

Little  Rock,  Ark. 
D^ar  Sir: 

I  am  in  receipt  of  your  inquiry  of  recent  date,  which 
is  as  follows: 

"The  tax  commission  begs  to  submit  to  you  for 
consideration  and  decision  the  question  raised  in  the 
following  letter  from  H.  H.  Judkins,  assessor  of  Law- 
rence county,  Arkansas: 

"I  am  finding  a  great  many  tax  payers  who  take 
the  position  that  they  are  to  assess  only  the  amount 
of  their  money,  notes  and  accounts  that  is  in  excess 
of  their  indebtedness.  Please  give  me  at  once  your 
opinion  in  full  and  oblige.'' 

"The  assessor,  it  is  assumed,  refers  to  mer- 
chants, and  the  question  raised  seems  to  be:  Shall 
"A,"  who  holds  notes  and  accounts  against  "B,"  "C" 
and  "E,"  and  who  owes  notes  and  accoimts  to  "F," 
"G"  and  "H,"  return  for  assessment  the  sum  total  of 
the  moneys,  notes  and  accounts  held  by  himself  without 
any  regard  as  to  what  he  owes,  or  shall  he  ascertain  the 
total  o£  his  moneys  and  credits  and  take  credit  for 
what  he  owes  and  return  for  assessment  the  balance? 
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"The  commission  will  appreciate  a  decision  upon 
this  question  at  the  earliest  practicable  date/' 

I  have  the  honor  to  reply  that  this  matter  would  be 
governed  by  section  6872,  Kirby's  Digest,  and  it  ap- 
pears that  the  term  "credits''  as  defined  in  that  section 
only  requires  a  person  to  assess  such  credits  in  excess  of  the 
legal  bona  fide  debts  owing  by  such  person.  Of  course,  the 
person  making  the  assessment  would  be  governed  by  the 
rule  as  laid  down  in  this  section  in  making  his  calculation. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ST.    VINCENTS'    HOSPITAL    IS    EXEMPT    FROM 

TAXATION. 

July  23,  1909. 
Hon.  David  A.  Gates, 

State  Tax  Commissioner, 
Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  20th  inst. 
which  is  as  follows : 

"The  question  of  liability  to  tax  St.  Vincent's 
hospital,  located  in  Little  Rock,  Arkansas,  has  been 
raised  with  assessor,  W.  M.  Moore,  of  Pulaski  county, 
and  he  has  submitted  said  question  to  the  tax  commis* 
sion  with  the  request  that  it  be  submitted  to  you  for 
decision.    The  facts  are  as  follows: 

"The  title  of  the  real  property  is  held  by  Bishop 
Morris,  of  the  Catholic  church,  in  trust  for  the  church. 
The  personal  property,  consisting  of  hospital  furnish- 
ings, etc.,  belongs  also  to  the  Catholic  church.  The 
institution  is  operated  under  the  general  supervision 
of  the  church  by  the  Sisters  of  Charity.  The  business 
is  that  of  the  ordinary  hospital  receiving  and  caring 
for  the  sick. 
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"The  institution  has  both  pay  and  charity  wards 
and  receives  and  cares  for  both  pay  and  charity  patients. 
These  who  are  able  are  required  to  pay  the  usual  charges 
for  the  care  and  attention  they  receive  at  the  institution. 
When  charges  are  made  the  rates  are  similar  to  the  rates 
for  like  services  in  similar  institutions.  The  charity 
wards  of  the  institution  are  open  to  all  who  are  unable 
to  pay  for  the  services.  The  sick  and  wounded  who 
have  not  the  means  with  which  to  meet  the  extraor- 
dinary expenses  incident  to  hospital  service  and  received 
and  cared  for  regardless  of  church  affiliations.  The 
institution  is  open  to  all  whether  they  are  able  or  un- 
able to  pay. 

"The  Sisters  of  Charity  give  their  services  free; 
the  income  from  pay  patients  goes  to  the  maintenance 
of  the  institution,  the  pay  wards  and  charity  wards 
alike.  Whatever  is  needed  for  the  maintenance  of 
the  institution,  in  addition  to  the  income  from  pay 
patients,  is  contributed  by  the  Catholic  church  through 
the  bishop.  The  institution  is  not  self-sustaining, 
and  it  is  frequently  necessary  for  the  church  to  contrib- 
ute to  its  maintenance.  If  the  services  of  the  Sisters 
of  Charity  were  not  given  free  of  charge,  it  would  be 
necessary  for  the  church  to  bear  a  substantial  part  of 
the  cost  of  maintaining  the  hospital. 

"Is  it  not  the  purpose  of  the  church,  under 
whose  auspices  the  hospital  is  operated,  ever  to  take 
over  for  its  own  use  profits  that  might  come  from  the 
institution?  If  the  hospital  should  become  more  than 
self-sustaining,  the  net  profits  would  go  back  into 
the  plant  in  the  shape  of  improvements,  additions,  etc. 
At  present  the  capacity  of  the  institution  is  wholly 
insufficient  to  meet  the  demands. 

"The  question  for  your  decision  is,  are  the  prop- 
erties of  the  institution  exempt  under  section  6887, 
Kirby's  Digest    *     *     ♦?" 

I  have  the  honor  to  reply  that  under  your  statement 
of  the  facts,  St.  Vincent's  hospital  is  exempt  from  taxation. 
Our  Supreme  Court  in  the  case  of  Hot  Springs  School  Dis^ 
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trict  V.  Sisters  of  Mercy  of  the  Female  Academy  of  Little  Rock, 
Arkaneaa,  84  Ark.  497,  held: 

''A  hospital  building,  with  the  grounds  connected 
therewith,  which  is  used  in  the  operation  of  a  public 
charity  is  not  excluded  from  the  constitutional  exemp- 
tion from  taxation  of  buildings  and  grounds  "'used 
exclusively  for  public  charity"  merely  because  patients 
who  are  able  to  do  so  pay  for  the  attention  and  medicine 
which  they  receive,  if  the  profits  derived  therefrom 
are  used  to  promote  the  charitable  objects  of  the 
institution/' 

I  think  this  opinion  of  the  Supreme  Court  is  conclusive 
on  the  proposition  submitted  in  your  inquiry. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ASSESSORS— FEES  THEREOF. 

September  8, 1909. 
Hon.  J.  E.  Hampton, 

Chairman  State  Tax  Commission, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  even  date, 
which  is  as  follows: 

"*  *  *  At  your  convenience,  will  you  kindly 
give  us  an  official  opinion  as  to  just  what  fees  are  al- 
lowed assessors  for  assessing  each  tract  of  land  be- 
longing to  nonresidents?  We  mean  that  when  each 
body  is  assessed  separately,  what  fees  are  allowed 
for  each  assessment     *    *    *?" 

I  have  the  honor  to  reply  that  this  question  was  pre- 
sented to  the  Supreme  Court  in  the  case  of  BeU  v.  Arkaneas 
County,  reported  in  44  Ark.  493.  In  that  case,  the  circuit 
court  declared  the  law  to  be,  that  the  assessor  was  only 
entitled  to  one  ($1)  dollar  for  assessing  all  the  lands  of  un- 


ATTORNEY  GENERAL  665 

known  owners  and  nonresidents  in  each  township,  however 
numerous  they  might  be  that  the  compensation  of  one  ($1) 
dollar  covered  all  together.  It  refused  to  declare  that  the 
assessor  was  entitled,  in  each  township  to  one  ($1)  dollar 
for  each  list  of  lands  assessed  to  different  nonresidents  or 
unknown  owners  therein. 

This  declaration  of  law  by  the  circuit  court  was  approved 
by  the  Supreme  Court,  the  Supreme  Court  declaring  "that 
the  assessor  is  entitled  to  one  ($1)  dollar,  and  no  more,  for 
assessing  all  lands  of  nonresidents  and  unknown  own^^, 
in  each  township  in  which  there  may  be  any  of  either." 

Xou  will  observe  that  the  case  cited  refers  to  section 
6663,  Mansfield's  Digest,  which  was  section  60  of  the  Revenue 
Act  of  1883,  but  the  law  now  upon  this  proposition  is  identi- 
cally the  same  as  it  was  when  the  decision  was  rendered. 
The  act  of  1883  was  amended  in  1893.  (Section  6960,  Kirby's 
Digest);  but  the  amendment  merely  has  reference  to  fees 
allowed  assessors  in  connection  with  listing  personal  prop- 
erty, and  did  not,  in  any  way  change  the  law  as  to  the  amount 
allowed  assessors  for  listing  the  lands  of  nonresidents  and 
unknown  owners. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


TAX  COMMISSION  HAS  NO  AUTHORITY  TO 
EQUALIZE  INDIVIDUAL  ASSESSMENTS. 

September  24, 1909. 
Arkansas  Tax  Commission, 

Little  Rock,  Ark. 
Gentlemen: 

Pursuant  to  the  verbal  request  of  your  Mr.  Gates  that 
I  give  to  your  commission  a  written  opinion  as  to  whether 
you  have  the  authority,  as  a  State  board  of  equalization, 
to  equalize  individual  assessments,  or  whether  your  author- 
ity is  limited  to  equalizing  assessments  in  the  aggregate, 
and  assessments  upon  classes  of  property: 
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I  beg  to  state  that  from  a  very  careful  reading  of  Act 
287,  of  the  Ads  of  1909,  which  created  your  commission, 
it  appears  that  you  do  not  have  authority  to  raise  or  reduce 
individual  assessments. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 

(Note:  Since  the  rendition  of  this  opinion,  this  ques- 
tion has  been  decided  by  the  Supreme  Court,  and  the  opm- 
ion  sustained).  (See  Bank  of  Jonesboro  v.  Hampton, 
92  Ark.  492). 


EXPRESS  COMPANIES  ARE  TO  BE  ASSESSED  BY 

THE  TAX  COMMISSION. 

February  28,  1910. 
Arkansas  Tax  Commission,  ' 

Little  Rock,  Ark. 

Gentlemen: 

I  am  in  receipt  of  the  communication  from  your  Mr. 
Gates  of  the  23d  inst..  which  is  as  follows: 

"*  *  *  I  have  the  honor  to  submit  to  you  for 
consideration  and  for  a  decision,  the  question  herein- 
after stated: 

"The  superintendent  of  Wells  Fargo  &  Co's. 
express,  under  date  of  the  22d  inst.,  writes  the  tax 
conmiission  as  follows: 

"  'Will  you  kindly  instruct  th  esheriff  and  collector 
at  Fort  Smith,  Ark.,  for  the  Fort  Smith  district,  Sebas- 
tian county,  to  assess  Wells  Fargo  &  Co.  on  a  valuation 
of  $180  per  mile  for  10.33  miles,  who  insists  upon 
taxing  us  also  for  our  office  fixtures,  horses,  equipment, 
etc.,  in  the  city  of  Fort  Smith.' " 

The  question  involved  is  whether  or .  not  the 
express  company's  assessment  made  by  the  tax  conmiis- 
sion covered  the  tangible  property  belonging  to  the  com- 
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pany.  The  act  of  April  8,  1893,  (sections  6929-6932, 
inclusive,  Kirby's  Digest)  provides  the  basis  upon 
which  the  whole  property  of  express,  sleeping  car  and 
telegrapl^  companies  doing  business  in  this  State  shall 
be  taxed.  The  act  imposed  upon  the  board  of  railroad 
commissioners,  (the  Governor,  the  Auditor  and  the 
Secretary  of  State),  the  duty  of  making  the  assessment 
and  cetrifying  same  out  to  the  several  counties. 

The  act  of  May  12,  1909,  creating  the  tax  commis- 
sion, transferred  the  duty  of  making  said  assessments 
to  the  tax  commission,  and  the  commission  accordingly 
assessed  the  property  of  Wells  Fargo  &  Go's,  express 
for  the  year  1909,  and  certified  same  out  to  the  several 
counties  through  which  it  operated,  among  them  being 
Sebastian. 

When  the  act  of  April  8,  1893,  was  passed,  the  act 
of  March  31,  1883,  (sectim  6933,  Kirby's  Digest— sec- 
tion 38  of  the  original  act)  was  the  only  law  whereby 
the  taxing  of  the  property  of  these  companies  was 
provided.  At  that  time  (1893)  express  companies, 
sleeping  car  companies  and  telegraph  companies  were 
paying  taxes  on  the  tangible  proi)erty  only,  owned  by 
them.  The  act  of  April  9,  1893,  sought  to  make  them 
pay  on  their  tangible  as  well  as  their  intangible  prop- 
erty, on  a  mileage  basis. 

From  a  footnote  on  page  1446,  Kirby's  Digest, 
it  would  seem  that  the  digester  was  in  doubt  as  to 
whether  this  act  of  March  31, 1883,  (or  section  38  thereof) 
was  repealed  by  the  act  of  April  7,  1893.  But  for  this 
doubt  expressed  by  the  digester,  I  would  hold  that  the 
only  law  now  in  force  for  the  taxing  of  the  property 
of  the  companies  in  question  was  the  act  of  April  8, 
1893,  (sections  6929-6932,  Kirby's  Digest),  and  that  the 
assessment  made  by  the  State  Tax  Gommission  was 
intended  to  cover  all  the  property  owned  by  express, 
sleeping  car  and  telegraph  companies  in  the  State. 

I  would  respectfully  request  that  you  advise  the 
tax  commission  as  to  your  opinion  in  the  premises.  *  *  *" 
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I  have  the  honor  to  reply  that  it  is  my  opinion  that 
{sections  6929-6932,  Kirby's  Digest),  was  repealed  by 
the  act  of  April  8, 1893,  and  that  no  other  assessment  is  now 
authorized  against  the  property  of  the  express  companies, 
except  the  assessment  made  by  the  Arkansas  Tax  Com- 
mission. {See  Wells  Fargo  &  Go's  Express  v.  Crawford 
County,  63  Ark.  576). 

It  is  the  duty  of  your  commission,  in  making  the  assess- 
ment, to  take  into  consideration  all  of  the  propetry  of  the 
company,  both  tangible  and  intangible,  and  to  assess  it 
"as  a  unit  profit-producing  concern."  And  all  of  the  prop- 
erty of  the  company  in  this  State,  used  in  carrying  on  its 
business,  is  assessed  by  your  commission  at  its  vahie  when 
considered  as  a  part  of  such  unit  or  whole  plant.  Therefore, 
an  assessment  by  the  county  assessors  upon  the  personal 
property  of  the  company,  located  in  the  various  counties, 
would  be  a  double  assessment. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


BANKS   ARE   REQUIRED   TO   PAY   TAXES   UPON 

THAT  PART  OF  THEIR  CAPITAL  INVESTED 

IN  UNITED  STATES  BONDS. 

September  17,  1910. 
Arkansas  Tax  Conunission, 
Southern  Trust  Building, 
Little  Rock,  Ark. 
G^itlemen: 

I  am  in  receipt  of  your  conununication  of  even  date, 
signed  by  your  Mr.  David  A.  Gates,  which  is  as  foUows: 

"^  ^  ^  I  have  the  honor  to  subnit  liie  ques- 
tion hereinafter  stated  and  to  request  an  official  opinicm 
from  you  upon  liie  point 
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The  McElroy  Banking  Company,  of  FayettevUle, 
is  incorporated  under  the  laws  of  tiie  State,  and  operates 
as  a  State  banking  institution.  Its  capital  stock, 
surplus  and  undivided  profits  amount  to  approximately 
$165,000.    It  owns  $60,000  United  States  bonds. 

In  making  its  return  for  assessment  this  year  it 
has  taken  credit  for  the  United  States  bonds,  and  has 
assessed  $50,000,  less  than  50  per  cent  of  its  capital 
stock,  surplus  and  undivided  profits.  The  contention 
of  the  bajik's  representative  is  that  so  much  of  its 
capital  stock  as  is  invested  in  United  States  bonds  is 
exempt  from  taxation.  It  is  insisted  that  the  decision 
of  the  Supreme  Court  in  the  case  of  First  National 
Bank  v.  Indei)endence  County,  applies  to  National 
Banks,  and  not  State  Banks. 

The  tax  conmiission  has  insisted  that  liability  to 
tax  State  banks  was  fixed  in  exactly  the  same  way 
as  is  that  of  National  banks. 

I  have  insisted  whenever  the  question  was  sub- 
mitted to  me  not  only  did  the  Supreme  Court  decision 
above  referrred  to  did  not  recognize  any  difference  as 
between  State  and  National  banks,  but  that  the  act 
of  Congress  providing  for  the  taxation  of  National 
banks  without  regard  to  the  United  States  bonds  held 
by  them  also  provided  that  State  banks  should  be 
taxed  in  exactly  the  same  manner  as  the  National  banks. 

The  assessing  officers  and  county  courts  have  in 
one  or  two  instances  ignored  my  suggestions  and 
and  incidentally  the  decision  of  the  Supreme  Court, 
and  have  given  credit  to  State  banks  for  United  States 
bonds  held  by  them.  In  order  that  there  may  be  no 
excuse  for  any  assessing  or  equalizing  officer  tq  be 
honestly  misled  as  to  what  the  law  is  in  the  premises, 
I  respectfully  request  that  you  give  me  an  official  opin- 
ion upon  the  question  of  whether  or  not  in  making 
its  assessment  for  its  stockholders,  a  State  bank  has 
any  right  under  the  law  to  take  credit  for  United 
States  bonds.     *    *    *" 
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I  have  the  honor  to  reply  that  you  are  correct  in  your 
statement  that  our  Supreme  Court  in  the  case  of  First 
NcUional  Bank  of  BatesviUe  v.  The  Board  of  Equalization  of 
Independence  County,  (92  Ark.  335),  made  no  discrimi- 
nation as  between  National  banks  and  State  banks. 

On  page  344,  the  court  said: 

'The  statute  contemplates  the  assessment  of  the 
tax  in  solido  against  the  bank  as  trustee  for,  or  agent 
of,  its  stockholders,  the  same  to  be  paid  by  the  bank, 
and  collected  from  its  stockholders.  The  statute 
meets  every  requirement  of  the  Federal  statute.  It 
applies  to  all  banking  concerns  alike,  either  State  or 
National,  without  discrimination,  and  provides  that  the 
shares  of  stock  be  taxed  in  the  city  or  town  where 
the  bank  is  located." 

It  is  the  duty  of  the  assessor  to  assess  the  shares  of  stock 
in  both  State  apd  National  banks  at  their  actual  value, 
without  regard  to  the  fact  that  a  part  or  the  whole  of  the  cap- 
ital stock  of  the  bank  is  invested  in  nontaxable  bonds,  for 
taxation,  for  taxation  of  the  shares  of  stock  is  not  taxation 
either  of  the  capital  stock  of  the  bank  or  of  the  nontaxable 
bonds  in  which  the  same  may  be  invested. 

In  arriving  at  the  total  value  of  the  shares  of  stock, 
the  McElroy  Banking  Company  has  no  right  to  claim 
any  credit  for  the  amount  of  its  capital  stock  invested  in 
United  States  bonds. 

The  act  creating  your  commission  authorizes  you  to 
advise  all  assessors  and  boards  of  equalization,  and  if  any 
assessor  or  board  should  ignore  your  advice  upon  a  propo- 
sition as  mentioned  in  your  letter,  and  thereby  allow  credits 
and  deductions  to  a  State  bank,  not  allowed  to  a  National 
bank,  they  would  not  only  violate  the  statutes  of  our  State, 
the  plain  decisions  of  our  courts,  and  allow  State  banks  to 
escape  a  part  of  their  just  and  legal  taxation,  but  it  would 
amount  to  such  a  discrimination  as  against  National  banks 
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as  would  probably  invalidate  the  assessment  against  the 
stock  in  National  banks  in  counties  where  such  discrimination 
should  be  made. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ACTS  EXEMPTING  COUNTIES  FROM  THE 

GENERAL  LAW  PROVIDING  FOR  COUNTY 

BOARDS  OF  EQUALIZATION  ARE 

UNCONSTITUTIONAL. 

July  18,  1911. 
Arkansas  Tax  Commission, 

Little  RdCk,  Ark. 
Gentlemen : 

I  am  in  receipt  of  your  commimication  in  which  you 
state  that  by  the  terms  of  section  12,  of  Act  397,  of  the  Acts 
of  1907,  and  by  the  terms  of*  an  amendment  to  that  act, 
being  Act  311,  of  the  Acts  of  1909,  sections  6991-7009,  inclu- 
sive of  Kirby's  Digest,  were  repealed,  so  far  as  they  affected 
th^  counties  mentioned  in  the  act  of  1907,  and  the  amend- 
ment thereto.  (The  sections  that  were  repealed  having 
reference  to  the  appointment  and  duties  of  county  boards 
of  equalization).  That  by  act  217,  of  the  Acts  of  1911,  several 
of  the  above  mentioned  sections  of  Kirby's  Digest  were 
amended.  You  ask  me  for  a  written  opinion  as  to  whether 
the  amendment  of  1911  of  these  sections,  restored  them  as 
amended,  in  so  far  as  the  coimties  are  concerned  that  were 
exempted  by  the  acts  of  1907  and  1909. 

I  have  the  honor  to  reply  that  the  sections  as  amended 
would  not  apply  to  the  counties  previously  exempted, 
provided  the  acts  exempting  such  counties  were  valid. 
It  is  my  opinion,  however,  that  the  act  of  1907  and  the  act 
of  1909,  herein  mentioned,  in  so  far  as  they  exempted  coun- 
ties from  the  provisions  of  the  sections  mentioned  are 
unconstitutional. 
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Article  16,  section  5,  Constitution,  provides,  "All  prop- 
erty subject  to  taxation  shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such  manner  as  the  General 
Assembly  may  direct,  making  the  same  equal  and  uniform 
throughout  the  State." 

Exact  and  absolute  uniformity  in  assessments  is  an 
impossibility,  but  uniformity  can  be  obtained  to  a  greater 
extent  by  a  general  law  that  applies  to  all  counties  in  refer- 
ence  to  the  equalization  of  valuations,  than  by  having 
one  system  for  one  county,  and  one  for  another. 

Sutherland,  in  his  work  on  Statutory  Construction,  at 
page  145,  section  118,  says: 

"If  a  general  law  exists  which  is  applicable  to  a 
subject,  the  question  whether  such  a  law  can  be  made 
applicable  is  resolved.  The  Legislature  has  by  the 
enactment  of  a  general* law  practically  decided  the 
question.  Hence  if,  while  such  a  general  law  is  in  force, 
a  special  or  local  law  is  passed  affecting  the  same  sub- 
ject and  modifying  the  general  law,  the  question  of 
its  validity  is  judicial;  it  will  be  held  invalid  in  the 
case  supposed,  for  an  applicable  general  law  being  in 
existence,  it  is  no  longer  a  question  whether  such  a  law 
can  be  made  applicable;  therefore,  the  special  or  local 
law  is  prohibited.  The  injunction  to  pass  general 
laws  when  they  can  be  applicable  is  imperative  as  to 
subjects  of  a  general  nature,  where  laws  of  a  general 
nature  are  required  to  have  a  uniform  operatbn.  The 
questions  affecting  the  validity  of  such  laws  are  judicial; 
the  courts  must  determine  what  are  laws  of  a  general 
nature  which  must  be  so  framed  as  to  operate  with 
imiformity." 

Article  5,  section  24,  of  our  Constitution,  provides:  "That 
in  all  cases  where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted.'* 

There  seems  to  be  an  impression  among  some  that  our 
Supreme  Court  has  held  that  the  Legislature  in  the  judge 
in  all  cases,  as  to  the  necessity  of  special  acts.  Our  court 
has  never  held  any  such  thing.  The  court  has  merely 
held  that  the  Legislature  is  the  judge  of  whether  a  general 
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law  can  be  made  applicable,  except  in  cases  where  teh 
CcinatUution  requires  that  the  laws  upon  a  given  subject 
must  be  general,  and  in  the  matter  of  the  valuation  of  prop- 
erty for  taxation,  the  ConstitiUion  requires  that  the  laws 
be  equal  and  uniform  throughout  the  State. 

Yours  very  truly, 

HAL  L.  NORWOOD, 
Attorney  General. 


TAXATION— NATIONAL  BANKS. 

■ 

The  taxation  of  the  shares  of  stock  is  not  taxation 
either  of  the  capital  stock  of  the  bank  or  of  the  nontaxable 
bonds  in  which  the  same  may  be  invested. 


July  15,  1909. 
Hon.  J.  E.  Hampton. 

Chairman  State  Tax  Commsision, 
Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  14th  inst., 
which  is  as  follows: 

"Referring  to  interview  of  this  date  in  relation 
to  the  point  raised  by  the  National  banks  of  the  State 
touching  the  liability  to  assessment  of  taxes  on  that 
part  of  their  capital  invested  in  United  States  bonds,  I 

I  have  the  honor  to  state  the  facts  to  be  as  follows: 

"In  the  city  of  Little  Rock  a  number  of  National 
banks  have  already  filed  with  the  assessor,  W.  M.  Moore, 
their  sworn  statements  upon  which  assessment  for  the 
current  year  is  to  be  based.  Each  of  these  banks 
show  some  of  its  capital  stock  invested  in  United 
States  bonds,  the  amount  so  invested  ranging  from 
twenty-five  to  one  hundred  per  cent  of  the  entire 
capital  stock  of  the  institution. 

"One  bank  shows  that  circulation  has  been  issued 
upon  $90,000  of  the  bonds  held  by  it,  and  that  it  has 
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deposited  $100,000  with  the  treasurer  of  the  United 
States  to  secure  deposits  of  Government  money  with  it, 
it  being  a  United  States  depository.  The  other  banks 
show  that  circulation  to  the  full  amount  of  the  bonds 
held  has  been  issued.  In  its  return,  each  bank  has 
claimed  as  exempt  so  much  of  its  capital  stock  as  in- 
vested in  United  States  bonds,  the  position  being  that 
the  law  under  which  the  bonds  were  issued  having 
expressly  exempted  said  bonds  from  taxation  either  by  the 
United  States  Government  or  any  State  to  assessment 
could  be  based  on  capital  invested  in  them. 

"The  commission  is  in  possession  of  information 
to  the  effect  that  National  bankers  throughout  the 
State  are  taking  a  position  that  so  much  of  the  capital 
stock  of  any  bank  as  is  invested  in  United  States  bonds 
can  not  be  taxed,  no  matter  for  what  purposes  said 
capital  stock  was  so  invested. 

"The  commission  does  not  believe  this  position 
to  be  tenable,  and  it  submits  the  question  to  you  for 
decision.  In  the  aggregate  a  large  amount  of  revenue 
is  involved,  and  the  question  is,  therefore,  an  impor- 
tant one  to  the  State." 

I  have  the  honor  to  reply  that  the  State  may  value 
for  taxation  shares  of  stock  in  a  National  bank  at  their 
actual  value,  and  this  without  regard  to  the  fact  that  a  part 
or  the  whole  of  the  capital  of  tilie  bank  may  be  invested 
in  Unites  States  bonds,  or  other  nontaxable  Federal  or  State 
securities. 

In  order  to  illustrate  why  it  is  not  proper  for  the  amount 
invested  in  nontaxable  securities  to  be  deducted  from  the 
assessment,  it  is  necessary  to  cite  both  the  Federal  and 
State  statutes  upon  the  proposition. 

Section  5210,  Revised  Statutes  of  the  United  States, 
requires  the  president  and  cashier  of  every  National  bank 
to  keep  a  full  and  correct  list  of  the  names  and  residences 
of  all  the  shareholders  in  the  association,  and  the  number 
of  shares  held  by  each,  in  the  office  where  its  business  is 
transacted.  Such  lists  shall  be  subject  to  the  inspection 
of  the  officers  authorized  to  assess  taxes  under  State  authority. 
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Section  5219,  Revised  Statutes  United  States^  reads 
as  follows: 

''Nothing  herein  shall  prevent  all  the  shares  in  any 
association  from  being  included  in  the  valuation  of  the 
personal  property  of  the  owner  or  holder  of  such  shares, 
in  assessing  taxes  imposed  by  the  authority  of  the 
State,  within  which  the  association  is  located;  but  the 
Legislature  of  each  State  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the  shares  of  National 
bank  associations  located  within  the  State,  subject 
only  to  the  two  restrictions,  that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  such  State, 
and  that  the  shares  of^any  banking  association  owned 
by  nonresidents  of  any  State  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  exempt  the  real 
property  of  associations  from  either  State,  county  or 
municipal  taxes  to  the  same  extent,  according  to  its 
value,  as  other  real  property  is  taxed." 

The  statutes  of  the  State  of  Arkansas  provide  the 
manner  of  assessing  shares  of  National  banks,  as  well  as 
shares  of  all  other  banking  associations  within  this  State. 

Section  6919,  Kirhy's  Digest^  provides  that: 

"Every  corporation,  company,  individual  or  asso- 
ciation of  persons  whether  authorized  by  law  to  issue 
notes  for  cu*culation  or  not,  that  shall  keep  an  office, 
counting-house  or  other  place  for  the  transaction  of 
business  in  this  State,  and  shall  discount,  buy  or  sell 
or  exchange  notes,  bonds,  stocks,  certificates  of  public 
debts,  or  other  evidences  of  debts,  bonds  or  'notes 
with  a  view  to  profit,  shall  be  deemed  a  bank  within 
the  meaning  of  the  revenue  law." 

Section  6920,  requires  every  bank  to  annually  file  a 
statement,  setting  forth  the  amount  of  the  capital  and  all 
other  items  employed  in  its  business,  as  provided  in  the 
several  subdivisions  of  that  section. 

Other  sections  directing  the  manner  of  assessing  the 
shares  of  persons  in  banks  are  as  follows: 
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Section  6922.  'The  shares  of  persons  in  banks 
taxable  by  law^  that  the  holders  or  owners  thereof  are 
not  required  to  list  in  person  by  the  provisions  of  this 
act,  shall  be  listed  by  the  president  or  principal  ac- 
counting officer  or  ^ent  thereof,  showing  the  name 
or  names  of  the  person  owning  or  holding  the  same." 

Section  6923.  "The  taxes  assessed  upon  the  shares 
of  stock  thus  listed  shall  be  paid  by  the  corporation 
or  company,  respectively,  and  they  may  recover  from 
the  owner  or  owners  of  such  shares  the  amount  of  taxes 
to  be  paid  by  them,  or  deduct  the  same  from  the  divi- 
dend accruing  on  such  shares,  respectively,  and  shall 
be  paid  before  a  transfer  of  such  stock  or  shares  can 
be  made." 

Section  6924.  "The  assessor  shall  return  to  the 
clerk  of  the  county  court  the  statement  described  in 
Section  6920,  made  by  any  bank  in  his  county,  and  the 
amount  so  returned  shall  be  placed  upon  the  tax  books 
of  the  county  and  taxed  as  other  personal  property 
in  such  city,  town,  ward  or  school  district,  as  the  same 
maybe  situated." 

Section  6925.  "It  shall  be  the  duty  of  every 
assessor,  in  whose  jurisdiction  there  shall  be  located  any 
such  bank  or  banking  company,  to  leave  with  some 
,  proper  officer  or  agent  of  such  bank  or  banking  company, 
the  statement  required  in  Section  6920,  such  notice  to 
be  delivered  at  least  ten  days  before  the  first  Monday 
in  July  of  each  year," 

Section  6926.  "Each  assessor  of  any  county, 
<  within  the  limits  of  which  any  such  bank  or  banking 
company  may  be  located,  in  case  any  president  or 
cashier,  agent  or  principal  accounting  officer  of  such 
bank  or  banking  company  shall  refuse  or  neglect  to 
make  out  and  deliver  to  the  assessor  the  statement 
hereinbefore  required,  shall,  as  in  any  other  case, 
ascertain  the  amount  of  such  capital  stock,  surplus  and 
contingent  fund,  and  undivided  profits,  and  shaJl  return 
the  same  to  the  clerk  of  the  county  court,  and  the 
amount  thus  ascertained,  with  60  per  centum  thereto 
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added  as  a  penalty^  shall  be  entered  upon  the  tax  books 
for  taxation." 

It  is  provided  in  Section  6904  that  all  shares  of  stock  of 
any  National  bank  located  in  this  State,  whether  held  or 
owned  by  residents  or  nonresidents  of  this  State,  shall  be 
listed  for  taxation  and  taxed  in  the  city,  town,  township  or 
school  district  in  which  the  bank  is  located. 

Section  6902  provides : 

"That  no  person  shall  be  required  to  include  in 
his  assessment,  as  a  part  of  his  personal  property,  any 
share  or  portion  of  the  capital  stock  or  property  of  any 
company  or  corporation,  which  is  required  to  list  and 
return  its  capital  and  property  for  taxation  in  this 
State." 

It  will  be  observed  by  construing  these  sections  to- 
gether, that  the  law  does  not  attempt  to  provide  for  the 
assessment  and  taxation  of  all  the  shares  of  the  stock  of  a 
National  bank  in  solido  to  the  bank  direct  as  the  owner 
thereof.  The  law  merely  requires  the  bank  to  list  the 
shares  of  stock  for  the  owners  thereof,  and  requires  the 
bank  to  pay  the  whole  tax,  as  the  agent  of  the  stockholders, 
and  gives  the  bank  a  lien  on  such  shares  of  stock  for  the 
taxes  paid,  and  authorizes  the  bank  to  deduct  the  same 
from  the  dividend  accruing  thereon. 

In  1891  the  State  of  Washington  passed  an  act  in  the 
following  terms: 

"Every  individual,  firm,  corporation  or  association 
of  persons  carrying  on  a  general  banking  business  in 
this  State,  whether  the  same  has  been  organized  under 
the  banking  laws  of  this  State  or  the  United  States, 
or  conducted  under  the  style  of  private  bankers,  shall 
be  assessed  and  taxed  in  the  county,  town,  city  or 
village,  where  such  bank  or  banking  association  is 
located,  and  not  elsewhere,  in  the  following  manner: 

"Annually,  at  such  time  as  is  provided  for  listing 
property  for  taxation,  every  such  bank  or  banking 
association,  as  contemplated  in  this  section,  shall, 
by  its  accounting  officer,  furnish  the  county  or  city 
assessor  a  statement  verified  by  oath,  giving  the  amount 
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of  paid  up  capital  stock,  tlie  amount  of  surplus  or 
reserve  fund  and  the  amount  of  undivided  profits  of 
such .  bank  or  banking  association.  The  aggregate 
amount  of  capital,  surplus  and  undivided  profits  shall 
be  assessed  and  taxed  as  other  like  property  in  the  State 
is  assessed  and  taxed/' 

The  First  National  Bank  of  the  city  of  Aberdeen,  State 
of  Washington,  sought  to  enjoin  the  collector  of  taxes  from 
levying  upon  the  safes,  time-locks  and  other  personal 
property  of  the  bank  for  the  purpose  of  collecting  a  tax 
upon  the  shares  of  its  capital  stock.  The  contention  of 
the  bank  was  that  the  assessment  and  taxation  of  all  the 
shares  of  the  stock  of  the  bank  in  sdido,  was  forbidden 
by  section  5219,  Retnsed  Statutes  of  the  United  States.  The 
case  is  reported  in  166  U.  S.  Reports,  440. 

The  court  in  speaking  of  the  law  of  the  State  of  Wash- 
ington, just  quoted,  said: 

"'If  this  section  stood  alone,  there  might  be  ground 
for  the  contention  that  it  contemplates  taxation  on 
the  capital  stock  of  the  bank,  but  section  23  of  the  stat- 
utes provide  that  each  bank  and  banking  association 
shall  be  liable  to  pay  taxes  assessed  against  them,  as 
the  agent  of  its  shareholders,  owners  or  owner,  under 
the  provisions  of  this  act,  and  may  pay  the  same  out  of 
their  individual  profit  accoimt,  or  charge  the  same  to 
their  expense  account,  or  to  the  accounts  of  such  share- 
holders, owners  or  owner  in  proportion  to  their  owner- 
ship." 

The  Supreme  Court  of  the  United  States  sustained 
the  SuiM^me  Court  of  the  State  of  Washington,  in  holding 
that  when  the  two  sections  are  read  together,  that  it  does 
not  require  a  tax  to  be  paid  on  the  capital  of  the  bank,  but 
that  it  was  merely  a  tax  on  the  shares  of  the  stockholders. 

I  call  your  attention  to  this  case  because  it  construed 
and  upheld  a  statute  similar  to  ours. 

In  the  case  of  National  Bank  v.  Commonwealth,  9  Wall. 
63,  the  court  held  that  a  State  law  requiring  national  banks 
to  pay  the  tax  assessed  on  the  shares  of  its  stock  is  valid. 
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In  that  case  a  statute  of  Kentucky  was  involved,  which 
was  as  follows: 

"On  bank  stock,  or  stock  in  any  moneyed  corpo- 
ration of  loan  or  discount,  fifty  cents  on  each  share 
thereof  equal  to  one  hundred  ($100)  dollars,  or  on  each 
one  hundred  ($100)  dollars  of  stock  therein  owned  by 
individual  corporations  or  associations." 

As  the  statute  provided  that  the  cashier  of  a  bank 
whose  stock  is  taxed,  shall  on  the  1st  day  of  July  of  each 
year,  pay  to  the  treasurer  the  amount  of  tax  due. 

The  Supreme  Court  said: 

"That  while  Congress  intended  to  limit  State 
taxation  to  the  shares  of  the  bank,  as  distinguished 
from  its  capital,  it  did  not  intend  to  prescribe  to  the 
States  the  mode  in  which  the  tax  should  be  collected. 
That  the  method  requiring  the  bank  to  pay  the  tax 
is  the  only  mode  which,  certainly  and  without  loss, 
secures  the  payment  of  a  tax  on  all  the  shares,  resident 
or  nonresident;  and  that  it  is  the  mode  which  experience 
has  justified  in  the  New  England  States  as  the  most 
convenient  and  proper  for  the  collection  of  taxes  from 
corporations." 

We  have  seen  that  although  the  bank  is  required  to 
list  the  shares  of  stock  and  pay  the  taxes,  that  this  does 
not  constitute  an  assessment  against  the  bank  itself.  There- 
fore, the  bank  would  have  no  right  to  deduct  from  the  total 
value  of  the  shares  of  the  stock  the  amount  of  Unites  States 
bonds  owned  by  the  bank. 

In  the  case  of  Van  AUen  v.  The  Assessors,  3  Wall.  573, 
Mr.  Justice  Nelson  said: 

"The  main  and  important  question  involved,  and 
the  one  which  has  been  argued  at  great  length,  and  with 
eminent  ability,  as  to  whether  the  State  possesses  the 
power  to  authorize  the  taxation  of  the  shares  of  National 
banks  in  the  hands  of  stockholders,  whose  capital  is 
wholly  vested  in  stocks  and  bonds  of  the  United  States. 
The  courts  are  of  the  opinion  that  this  power  is  pos- 
sessed by  the  State." 
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The  court,  continuing,  said: 

"The  present  act  of  1864  (seetim  5219  R.  V.  of 
U.  S.)  is  a  re-enactment  of  the  prior  statute,  with 
some  material  amendments,  of  which  the  section 
concerning  State  taxation  is  one.  It  will  be  readily 
perceived,  on  adverting  to  the  act  that  the  powers 
and  privileges  conferred  by  it  upon  these  associations 
are  very  great  powers  and  privileges;  founded  upon  a 
new  use  and  application  of  these  government  bonds, 
especially  the  privilege  of  issuing  notes  to  circulate 
in  the  community  as  money,  to  the  amount  of  90 
per  centum  of  bonds  deposited  in  the  treasury;  thereby 
nearly  doubling  their,  amount  for  all  the  operation 
and  business  purposes  of  the  bank.  This  currency 
furnishes  means  and  facilities  for  conducting  the  oper- 
ations of  the  association,  which,  if  used  wisely  and 
skilfully  can  not  but  result  in  great  advantages  and 
profits  to  all  the  members  of  the  association,  the  share- 
holders of  the  bank." 

The  United  States  Supreme  Court  in  the  case  of  People 
V.  Commissioners,  4  Wall.  244,  held  "that  shares  in  National 
banks  are  liable  to  taxation  by  the  State  without  regard 
regard  too  the  fact  that  capital  of  such  banks  is  invested 
in  bonds  of  the  United  States." 

For  authorities  which  I  think  conclusively  answer 
your  inquiry,  see  the  following: 

Van  Allen  v.  Assessors,  3  Wall.  (U.  S.)  573. 

People  V.  Tax,  etc.,  Com.,  4  Wall.  (U.  S.)  244. 

National  Bank  v.  Commonwealth,  9  Wall.  (U.  S.)  353. 

Hepburn  v.  School  Directors,  23  Wall.  (U.  S.)  481. 

Bank  of  Redemption  v.  Redemption,  125  U.  S.  Rep. .  60. 

Aberdine  Bank  v.  Chehalis  County,  166  U.  S.  Rep.  440. 

Merchants  Bank  v.  Pennsylvania,  167  U.  S.  Rep.  461. 

Owensboro   Nat'l.   Bank   v.   Owensboro,    173   U.   S. 
Rep.  664. 
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^     First  Nat'l.  Bank  Chicago  v.  Parwell,  Col.,  etc.,  7  Fed. 
Rep.  518. 

You  will  obderve  by  reading  those  decisions  that  it 
has  been  uniformly  held  that  the  shares  of  stock  in  the 
hands  of  a  shareholder  are  distinct  and  different  subject- 
matters  of  taxation  from  the  property  or  rights  of  the  bank. 
That,  therefore,  the  power  conferred  by  Congress  may  be 
exercised  so  as  to  tax  the  shareholders.  Even  although 
the  property  of  the  bank  is  invested  in  nontaxable  bonds 
of  the  United  States,  because  the  two  are  distinct  and 
different  things. 

The  object  of  our  statutes  in  requiring  the  bank  to  file 
the  report  with  the  assessor  of  its  affairs  as  provided,  is  for 
the  purpose  of  arriving  at  the  value  of  the  shares  of  stock, 
and  when  this  value  is  ascertained,  such  shares  of  stock  may 
be  assessed  at  their  actual  value. 

You  will  find  this  proposition  discussed  in  the  94  U.  S. 
Rep.  416.  In  that  case  the  National  bank  had  a  capital  of 
one  million,  five  hundred  thousand  ($1,500,000)  dollars, 
divided  mto  thirty  thousand  (30,000)  shares,  at  fifty  ($50) 
dollars  each.  The  bank  had  received  from  profits  three 
hundred  thousand  ($300,000)  dollars;  it  also  had  on  deposit 
in  the  treasury  bonds  of  the  United  States  of  the  value  of 
five  hundred  and  ninety-one  thousand  ($691,000)  dollars, 
on  which  the  premium  estimated  at  20  per  cent,  would 
be  one  hundred  and  eighteen  thousand,  two  hundred  dollars 
and  fifty  cents  ($118,200.50) ;  so  that  the  bank  had,  in  addition 
to  its  capital  a  surplus  of  four-hundred  and  eighteen  thousand 
two-hundred  ($418,000,200)  dollars.  Its  capital  and  surplus 
were  shown  to  be  one  million,  nine  himdred  and  eighteen 
thousand,  two  hundred  ($1,918,200)  dollars,  which,  on  a 
division,  would  make  each  share  sixty-three  dollars  and  sixty 
cents  ($63.60) .  As  the  bonds  were  liable  to  daily  fluctuation, 
and  may  not  slightly  exceed  the  estimate,  each  share  was 
valued  at  sixty-four  ($64)  dollars;  thereupon,  the  commis- 
sioners deducted  five  ($5)  dollars  per  share,  as  the  proportion 
of  the  face  value  of  the  bank's  real  estate;  took  fifty-nine 
($59)  dollars  as  the  valuation  on  each  share,  and  imposed 
a  tax  accordingly.    This  method  of  procedure  was  sustained. 


68t  BIBNNIAL  RBPORT 

Our  fyuessors  and  all  partieB  who  have  dutieB  to  per- 
f onn  in  connection  with  assessing  property  and  equalizing 
assessments  shall  bear  in  mind  article  16,  section  5,  of  Ihe 
Constituticftf  which  provides  that  taxes  shall  be  equal  and 
uniform  throuf^out  the  State,  and  they  shall  follow  the  rule 
aa  laid  down  by  our  ovni  Supreme  Court  in  the  Fori  Smith 
A  Van  Buren  Bridge  Company  case,  reported  in  62  Ark.  461, 
in  whidi  it  was  held  that  where  all  other  real  propo-ty  of  the 
county  has  been  assessed  at  one-half  of  its  actual  value, 
was  entitled  to  a  reduction  of  one-half  of  the  assessment. 

It  is  true  that  the  same  section  of  the  Constitution 
provides  that  all  property  shall  be  taxed  according  to  its 
'value,  but  if  its  officiiJs  shall,  as  a  general  rule,  fix  a  value  of 
(mly  fifty  per  cent  upon  property;  then  it  would  not  be  rig^t 
to  assess  the  shares  of  stock  in  a  bank  at  any  greater  p^ 
cent  of  their  value. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 

(Note. — On  November  15,  1909,  this  question  came 
before  our  Supreme  Court  in  the  case  of  the  National  Bank 
of  BatesviUe  v.  The  Board  of  Equalization  of  Independence 
County.  The  judgment  of  the  court  was  against  the  con- 
tention of  the  Bank.)    (See  92  Ark.  Rep.,  335). 
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CHARTERS  OF  RAILROAD  CORPORATIONS  CAN 

NOT  BE  SURRENDERED  WITHOUT  THE 

PERMISSION  OF  THE  STATE 

September  14, 1912. 
Hon.  W.  E.  Floyd, 

Secretary  Arkansas  Railroad  Commission, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  commmiication  in  which  you 
state  that  you  were  directed  by  the  railroad  commission 
to  apply  to  me  for  an  opinion  as  to  whether  railroad  cor- 
porations have  authority  to  surrender  their  charters  under 
section  967,  Kirby's  Digest. 

I  have  the  honor  to  reply  that  it  is  my  opinion  that  the 
section  referred  to  does  not  apply  to  railroeds,  or  other 
public  service  corporations,  but  only  to  ordinary  business 
corporations,  charged  with  the  performance  of  no  public 
duty.  Ordinary  business  corporations,  in  order  to  obtain  a 
charter,  are  only  required  to  file  with  the  Secretary  of  State 
a  certain  formal  application,  and  thereupon  a  charter  is 
granted  aB  a  matter  of  course,  and  there  is  no  valid  reason 
why  such  a  corporation  should  not  have  the  rifi^t  to  arbi- 
trarily surrender  its  charter  merely  upon  the  filing  of  a 
resolution  adopted  by  a  majority  in  value  of  the  holders 
of  its  stock,  as  provided  in  section  957,  Kirby's  Digest. 

But  charters  are  not  granted  to  railroads,  unless  the 
State  Board  of  Railroad  Incorporation  determines  that  it  is 
to  the  interest  of  the  public  that  such  charter  should  be 
granted.  And  the  statute  authorizing  the  State  board 
to  decline  to  grant  a  charter  to  a  railroad,  when  it  would 
not  be  to  the  interest  of  the  public  to  do  so,  and  yet  per- 
mitted a  railroad  corporation  to  surrender  its  charter  without 
the  consent  of  the  State  and  without  any  regard  as  to  the 
rights  of  the  public,  would  be  an  absurdity. 

The  charter  is  in  many  respects  a  compact  between 
the  State  and  the  corporators.    The  State  can  not  deprive 
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the  corporators  of  their  franchise  in  violation  of  thee  ompact, 
therefore  it  necessarily  follows  that  the  corporators  can  not 
put  an  end  to  the  compact  without  the  consent  of  the  State. 

My  position  is  that  there  must  be  the  same  agreement 
to  dissolve  that  there  was  to  form  tiie  corporation.  I 
shall  not  take  the  time  in  this  commimication  to  make  an 
argument  upon  my  position,  or  to  cite  authorities  in  support 
thereof. 

It  is  my  opinion  that  the  railroad  commission,  the 
Secretary  of  State  and  other  State  officials  who  have  any- 
thing to  do  with  the  matter,  should  disregard  any  pretended 
surrender  of  a  charter  by  a  railroad  corporation,  unless 
such  surrender  is  accepted  and  approved  by  the  Board  of 
Railroad  Incorporation. 

If  section  967,  Kirby's  Digest,  does  apply  to  railroad 
corporations,  the  sooner  a  decision  is  roidered  by  the  court, 
the  better  it  will  be,  because  in  that  event  we  will  certainly 
need  some  additional  legislation. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Att(Mmey  General. 

(Note. — ^This  opinbn  was  sustained  by  the  Supreme 
Court  in  the  case  of  fSreeo  Vall^  Ry.  Co.  v.  Hodges,  Sectary 
of  State.) 
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PAROLE   OF    CONVICTS— BOARD   MAY  GRANT  A 
PAROLE  WITHOUT  APPROVAL  OF 
SUPERINTENDENT  OF 
PENITENTIARY. 

March  10,  1909. 
Hon.  John  R.  Jobe, 

Chairman  of  Penitentiary  Board, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  3d  inst., 
in  which  you  ask  if,  in  my  opinion,  the  State  penitentiary 
board  had  authority,  imder  the  Act  of  1907,  to  grant  a  parole 
to  a  convict  without  said  parole  having  been  recommended 
by  the  Superintendent  of  the  penitentiary. 

I  have  the  honor  to  reply  that  in  my  opinion  a  convict 
may  be  paroled  who  has  served  one-third  of  a  definite 
sentence,  although  the  granting  of  such  parole  may  not  be 
recommended  by  the  superintendent  of  the  penitentiary. 

By  reference  to  the  Act,  p.  1174,  of  the  Acts  of  1907,  you 
will  observe  that  section  1  provides  that  the  board  and 
certain  ones  may  consider  the  advisability  of  discharging 
those  convicts  who  have  served  the  minimimx  time  of  a 
general  sentence,  and  paroling  the  others  who  have  served 
one-third  of  a  definite  sentence,  as  provided  in  the  act. 
(By  referring  to  the  original  act  you  will  observe  that  the 
word  "discharging^^  appears  in  the  first  section,  but  inad- 
vertently was  left  out  of  the  printed  act). 

The  act  divides  convicts  into  two  classes.  The  first 
mentioned  are  those  who  are  serving  an  mdeterminate 
sentence,  and  the  board  has  the  right  to  consider  the  advisa- 
bility of  "discharging"  any  in  this  class  who  have  served 
the  minimum  time  of  a  general  sentence.  The  second 
class  are  those  who  are  serving  a  definite  sentence,  and  the 
board  has  the  right  to  consider  the  advisability  of  paroling 
any  of  the  second  class  who  have  served  one-third  of  a 
definite  sentence. 
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Section  2  provides  that  the  board  may  terminate  the' 
sentence  of  any  convict  who  has  served  the  minimum  time 
of  a  general  sentence  upon  the  recommendation  of  the 
superintendent,  and  it  appearing  that  the  prisoner  has  a 
good  record  as  a  convict. 

The  other  sections  of  the  act  appear  to  apply  to  the' 
manner  of  paroling  convicts  who  have  served  one-third 
of  a  definite  sentence;  section  3  providing  that  it  shall  be^ 
the  duty  of  the  superintendent  to  attend  each  meeting  of] 
the  board  for  the  purpose  of  considering  prisoners'  fitness] 
for  parole,  and  that  he  shall  advise  with  the  board  concern-] 
ing  each  case,  and  furnish  said  board  with  his  opinion,  in] 
writing,  as  to  the  fitness  of  each  prisoner  for  parole,  whose 
case  said  board  may  be  considering;  and  this  section  provides] 
that  any  other  public  officer,  by  request,  shall  give  the  board] 
all  the  information  possessed  or  accessible  to  him,  which 
may  throw  lis^t  upon  the  question  of  the  fitness  of  said 
prisoner  to  receive  the  benefits  of  parole. 

It  will  be  observed  that  in  the  matter  of  the  parole 
of  a  prisoner,  the  superintendent  is  only  required  to  advise 
with  the  board  and  give  his  opinion  as  to  the  fitness  of  the 
prisoner  for  parole;  and,  if  it  was  the  intention  of  the  act 
for  the  opinion  of  the  superintendent  to  be  conclusive  in 
the  matter  of  paroling  a  prisoner,  the  act  would  not  have 
provided  that  the  judge,  prosecuting  attorney  and  other 
officers  shall  also  furnish  information  to  the  board  when 
called  upon. 

My  conclusions  are  that  the  opinion  of  the  superin- 
tendent is  merely  advisory  with  the  board  in  the  matter 
of  paroling  a  prisoner,  and  while  the  individual  members 
of  the  board  would,  no  doubt,  attach  considerable  impor- 
tance to  the  superintendent's  opinion,  it  was  not  intended 
by  this  act  for  his  opinion  to  be  absolutely  conclusive  in 
the  matter. 

If  the  Legislature  had  have  intended  that  no  prisoner 

should  be  paroled  imless  it  met  with  the  approval  of  the 

superintendent,  it  would  not  have  required  the  board  to  meet 

to  consider  the  advisability  of  paroling  a  convict,  and  of 

'  getting  advice  and  information  from  other  officers  as  to  the 
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record^  etc.,  of  the  prisoner,  but  would  have  placed  the 
whole  matter  in  the  hands  of  the  superintendent  of  the 
penitentiary. 

Trusting  that  I  have  fully  answered  your  inquiry,  I  am, 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


CONTRACT  FOR  PURCHASE  OF  STATE  CONVICT 

FARM— DUTY  OF  BOARD  TO  ACCEPT  DEED 

IF  THE  MEMBERS  BELIEVE  IT  CONVEYS 

ALL  THE  LAND  THE  STATE 

PURCHASED. 

September  28,  1910. 
To  the  Board  of  Commissioners, 

For  the  Management  of  the  Arkansas  Penitentiary, 

Little  Rock,  Ark. 
Gentlemen: 

In  the  matter  of  the  deed  tendered  the  State  of  Arkansas 
by  the  heirs  of  Edmond  Urquhart,  deceased,  for  the  land 
embraced  in  the  State  farm,  which  question  was  referred  to 
me  at  the  last  meeting  of  this  board,  I  beg  to  report : 

That  I  find  from  the  papers  in  connection  with  the 
purchase  of  the  State  farm,  that  on  the  19th  day  of  Septem- 
ber, 1902,  W.  H.  Miller  submitted  an  offer  to  the  peni- 
tentiary board  to  sell  "the  Cummins  and  Maple  Grove 
plantations,  in  Lincoln  county."  That  on  the  21st  day 
of  November,  1902,  a  contract  was  entered  into  between 
Edmond  Urquhart  and  the  board  for  the  purchase  of  cer- 
tain described  lands  situated  in  Lincoln  county.  Then 
follows  a  description  of  the  lands  by  section,  quarter-sec- 
tions, etc.,  the  description  concluding  with  the  statemet 
"known  as  the  Cummins  plantation."  Then  follows  a 
description  of  other  lands,  concluding  with  the  statement 
"known  as  the  Maple  Geove  plantation." 
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I  find  that  the  deed  tendered  by  W.  H.  Miller,  repre- 
sentmg  the  heirs  of  the  Urquhart  estate,  conveys  all  of  the 
land  described  in  the  contract,  except  part  of  the  north 
one-half  of  section  seventeen  (17)  township  seven  (7), 
south,  range  five  (5)  west.  The  contract  calls  for  "all  of 
fractional  seventeen  (17)."  The  deed  conveys  "'the  east 
fractional  part  of  the  northeast  fractional  quarter,  southwest 
quarter  of  the  northeast  quarter,  and  the  south  one4ialf 
of  section  seventeen  (17). 

Mr.  Miller's  statement  in  explanation  of  this  discrep- 
ancy, is  on  file  with  the  board.  It  appears  that  Edmond 
Urquhart  never  owned  any  land  iji  section  seventeen  (17), 
except  what  is  now  described  in  the  deed  tendered  the 
board;  and  it  further  appears  from  his  statement  that  the 
deed  describes  all  of  section  seventeen  (17),  that  constitute 
a  part  of  the  Cummins  plantation. 

It  is  my  understanding  from  the  report  of  the  surveyor, 
who  recently  surveyed  the  State  farm,  and  from  other 
sources,  that  the  land  in  section  seventeen  (17)  that  is  not 
described  in  the  deed,  belongs  to  George  Willey,  except  a 
small  part  that  is  now  in  the  Arkansas  river.  My  informa- 
tion is  that  Mr.  Willey  has  owned  this  land  for  a  number 
of  years.  That  it  is  in  cultivation,  and  was  under  fence  for 
some  time  previous  to  the  contract  made  between  the  board 
and  Urquhart. 

The  same  facts  upon  which  I  base  this  contention  are 
known  to  the  members  of  this  board.  I  find  among  the 
papers  an  opinion  from  Col.  Geo.  W.  Murphy,  who  was 
Attorney  General  at  the  time  the  farm  was  purchased, 
in  which  he  stated  that  he  had  examined  the  title  to  all  the 
land  embraced  in  the  proposition  to  the  board  by  Miller, 
as  the  agent  of  Urquhart,  and  that  he  found  Urquhart's 
title  to  the  land  was  good. 

I  file  herewith  a  letter  under  date  of  22d  inst.,  to  me 
from  Colonel  Murphy,  in  which  he  refers  to  the  transaction 
as  to  the  purchase  of  the  State  farm,  and  his  examination 
of  the  abstracts.  ^ 

You  will  note  he  says  that  the  proposition  was  to  sell 
the  board  "'the  Cummins  and  Maple  Grove  plantations/' 
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and  that  an  abstract  of  title  was  furnished  him,  and  that 
he  went  to  Star  City  and  Vamer,  and  spent  several  days 
investigating  the  title.  He  states  that  no  land  was  embraced 
in  the  abstract  to  which  Mr.  Willey  had  any  claim.  He 
further  states  that  he  knew  Mr.  Willey  owned  a  farm  ad- 
joining the  Cummins'  farm  on  the  side  up  the  river,  and 
that  he  would  have  discovered  the  conflict  in  title  if  Willey's 
land  had  been  embraced  in  the  abstract  furnished  him,  or 
if  Willey's  record  of  title  had  conflicted  with  the  titles 
furnished  him,  as  belonging  to  either  the  Cummins  or  the 
Maple  Grove  plantations. 

Colonel  Murphy  further  says  that  he  sees  no  way  in 
which  the  error  or  conflict  could  have  occurred,  unless 
through  the  efforts  of  the  draftsman  of  the  contract  to 
group  subdivisions. 

I  find  no  other  discrepancies  between  the  contract 
and  the  deed  tendered,  except  neither  the  contract  nor  the 
deed  call  for  that  part  of  the  southeast  quarter  of  section 
four  (4)  east  of  Boon  lakfe,  which  belonged  to  the  Maple 
Grove  plantation,  and  is  now  in  the  Maple  Grove  field. 

Mr.  Miller  states  that  it  was  the  intention  to  convey 
all  of  the  Cununins  plantation  and  all  of  the  Maple  Grove 
plantation,  and  states  that  he  will  have  a  new  deed  executed 
to  include  this  land,  which  is  not  specifically  described  in 
the  contract,  as  he  concedes  that  the  State  is  entitled  to  it. 

I  think  it  is  the  duty  of  the  board  in  construing  the 
conflict  in  the  description  of  the  land,  as  it  appears  in  the 
contract,  to  adopt  that  description^  that  will  carry  out, 
if  possible,  what  was  the  intention  of  the  parties  at  the  time 
the  contract  was  made.  This  is  a  question  of  fact  upon  which 
each  member  of  the  board  should  reach  his  own  conclusion. 

It  is  my  opinion  that  if  a  deed  is  tendered  conveying 
all  of  the  land  that  composed  the  Cummins  and  Maple 
Grove  plantations,  and  it  was  the  intention  of  the  State  to 
only  buy  the  land  embraced  in  these  two  plantations,  it 
would  then  be  the  duty  of  the  board  to  direct  that  a  voucher 
be  issued  in  settlement  of  the  balance  due,  pursuant  to  the 
appropriation  made  by  the  Legislature  for  that  purpose. 

Respectfully  submitted, 

HAL  L.  NORWOOD, 

Attorney  General. 
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326)  dollars,  not  including  a  gin  plant,  a  modem  farm  house, 
worth  thirty-five  hundred  ($3,500)  dollars,  two  hundred 
and  twenty-five  (225)  tenant  houses,  necessary  bams  etc 
The  report  concluded  as  follows: 

"Therefore,  we  believe  and  recommend  that  the  farm 
should  be  retained  by  the  State/' 

This  report  was  adopted  and  approved  by  both  branches 
of  the  General  Assembly  on  March  28,  1903. 

Here  was  a  complete  ratification  of  the  action  of  the 
board  in  making  the  contract,  because  it  can  not  be  argued 
.that  the  State  could  retain  possession  of  the  property,  and 
repudiate  any  part  of  the  contract  under  which  it  had  ob- 
tained that  possession. 

Unauthorized  acts  of  an  agent  must  be  ratified  or 
reputiated  in  toto.  It  is  an  elementary  principal  of  the  law 
that  an  unauthorized  act  of  an  agent  may  be  ratified  by  the 
principal,  and  such  ratification  gives  the  act  the  same  effect 
as  if  it  were  previously  duly  authorized. 

The  General  Assembly  not  only  ratified  the  acts  of 
the  penitentiary  board  soon  after  the  contract  was  made, 
but  the  General  Assembly  of  1909,  by  the  passage  of  Act  21, 
authorized  the  Auditor  to  .calculate  the  amoimt  owing  to 
the  estate  of  E.  Urquhart,  according  to  the  terms  of  the 
contract  between  the  board  of  penitentiary  commissioners 
and  E.  Urquhart,  and  to  draw  his  warrant  upon  the  State 
treasurer  for  such  smn.  The  act  appropriated  sixty-five 
thousand  ($65,000)  dollars,  and  directed  the  treasurer  to 
pay  the  sum  found  due  under  the  contract,  out  of  the 
amount  appropriated. 

The  State  has  repeatedly  paid  interest,  and  frequently 
by  ratification  of  previous  contracts.  In  1905,  the  Legis- 
lature appropriated  twelve  hundred  and  forty  ($1,240) 
dollars  to  pay  interest  on  money  borrowed  by  the  Governor 
for  the  maintenance  of  the  Deaf-Mute  Institute,  and  one 
thousand  and  forty-five  ($1,045)  dollars  to  pay  interest  on 
the  salaries  of  the  teachers  of  that  institution. 

In  1907,  the  Legislature  passed  an  act  directing  that 
during  the  incapacity  of  Govemor  Little,  he  should  receive 
the  salary  appropriated  for  the  Govemor.    This  left  no 
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appropriation  for  the  acting  Governor.  The  Acting  Governor 
borrowed  the  amount  to  which  he  would  have  been  entitled 
under  the  law  for  his  salary,  and  the  Legislature  of  1909 
passed  an  act,  which  was  approved  by  the  Governor  making 
an  appropriation  to  pay  the  amount  borrowed  by  the 
Acting  Governor,  with  interest  on  the  amount  at  the  rate 
of  8  per  cent. 

The  resolution  referred  to  me  cites  article  5,  section  26, 
of  the  Constitution,  which  provides  that  no  mon^  shall 
be  paid  on  any  claim,  the  subject-matter  of  which  shall 
not  have  been  provided  for  by  pre-existing  laws;  unless 
such  compensation  or  daim  be  allowed  by  bill  passed  by 
two-thirds  of  the  members  elected  to  eadi  branch  of  the 
General  Assembly. 

It  is  insisted  that  the  act  of  1909  did  not  receive  the 
number  of  votes  required  by  this  section. 

It  is  my  opinion  that  the  act  of  1909  did  not  require 
a  vote  of  two-thirds  of  the  members  of  the  General  Assembly, 
because  the  subject-matter  of  the  act  was  provided  for  by 
the  act  of  the  General  Assembly  of  1897. 

The  subject-matter  of  the  act  of  1909  was  the  pay- 
ment for  the  State  farm.  Its  purchase  had  previously 
been  authorized,  and  the  manner  of  its  purchase  previously 
ratified. 

Article  5,  section  30,  of  the  Constitution,  provides  that 
no  appropriation  of  mon^  shall  be  made,  except  to  raise 
amounts  for  the  payment  of  the  just  debts  of  the  State, 
d^raying  the  necessary  expenses  of  government,  etc.,  except 
by  a  majority  of  two-thirds  of  the  members  of  both  houses 
of  the  General  Assembly. 

Our  Supreme  Court  has  held  that  the  power  to  appro- 
priate mon^  by  a  simple  majority  of  both  houses  in  order 
to  defray  Ihe  necesasry  expense  of  government,  carries 
with  it  the  rig^t  to  determine  what  is  a  necessary  expense. 

State  V.  Sloan,  66  Ark.  575. 

State  V.  Moore,  76  Ark.  197. 

I  will  state  in  conclusion  that  it  is  my  opinion  that 
no  action  of  the  penitentiary  board  was  necessary  to  author- 
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126  the  Auditor  to  issue  a  wanant  in  compliaiiiee  with  the 
act  of  1909. 

After  the  passage  of  this  act,  Hon.  Jno.  R.  Jobe,  Auditor, 
conferred  mth  me  as  to  the  validity  at  the  act,  and  especially 
as  to  the  matter  of  interest.  He  did  not  ask  for  a  written 
opinion,  but  I  advised  him  that  I  thou^t  the  act  was  valid. 
The  penitentiary  fund  did  not  have  mon^  enou|^  on  hand 
to  pay  ihe  amount  as  aiq>ropriated  by  tlie  act,  and  the 
Auditor  did  not  want  to  embarrass  the  penitentiary  fund 
by  issuing  a  warrant  tor  tiie  full  amount  due  tiie  Urquhart 
estate,  and  he  saw  Mr.  Miller,  the  representative  of  the 
Urquhart  estate,  and  got  him  to  agree  not  to  demand  a 
warrant  for  the  full  amount,  but  to  accept  wartants  for 
prorata  payments  for  such  amounts  as  the  fands  would  meet 
from  time  to  time.  The  Auditor  and  MUler  agreed  to  leave 
it  to  the  board  to  fix  the  amount  from  time  to  time  that 
the  board  thought  it  could  pay,  and  that  the  Audit(»r  would 
issue  warrants  ui)on  the  vouchers  of  the  board. 

I  do  not  think  that  the  Auditor  had  any  discretion  in 
the  matter,  but  if  the  Urquhart  estate  had  insisted,  it  would 
have  been  the  duty  of  the  Auditor  to  have  issued  a  warrant, 
as  directed  by  the  act  of  the  General  Assembly,  and  the 
arrangement  between  the  Auditor  and  the  representative 
of  the  Urquhart  estate  prevented  the  issuance  of  warrants 
in  excess  of  amounts  in  the  penitentiary  fund. 

It  is  my  opmion  that  the  penitentiary  board  had  the 
authority  to  make  the  contract  quoted  in  1902,  that  Attor- 
ns General  Murphy  very  properly  approved  sudi  contract; 
that  the  Legislature  ratified  it  in  1903,  making  the  same 
as  fully  bmding  upon  the  State  as  if  it  liad  prevbusly  spe- 
cifically autiiorized  it;  that  the  Legislature  of  1909  did  rig^t 
to  make  provision  for  the  payment  of  the  State's  just  debt; 
that  the  Auditor  rendered  the  State  a  good  service  in  getting 
the  Urquhart  estate  to  accept  pro  rcUa  payments,  and  the 
State  of  Arkansas  has  now  too  long  retained  possession 
of  the  farm,  and  accepted  the  benefit  of  the  contract,  to 
repudiate  its  burdens. 

It  has  been  suggested  to  me  that  it  would  be  a  popular 
thing  to  hold  that  the  State  should  not  pay  the  interest, 
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as  provided  for  in  tlie  contract.  Such  suggestion  should 
have  no  weic^t  with  those  who  believe  that  the  State  is 
under  as  much  obligation  to  fulfill  its  contracts  as  individ- 
uals, and  who  have  regard  for  the  State's  responsibility 
and  Integrity. 

Respectfully  submitted, 

HAl  L.  NORWOOD, 

Attorney  General. 


PATTERSON  ACT— STATE  PENITENTIARY  BOARD 
HAS  NO  AUTHORITY  OVER  CONVICTS 
WORKING  UNDER  PATTERSON  ACT 
.  EXCEPT   TO  GRANT  PAROLE. 
COUNTY  BOARD  HAS  NO 
AUTHORITY  TO  GRANT 
PAROLE. 

October  7, 1912. 
Hon.  Jno.  H.  Page, 

Secretary  of  Penitentiary  Board, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  enclosing  a 
copy  of  a  resolution  adopted  by  the  board  for  the  manage- 
ment of  the  Arkansas  penitentiary,  at  the  August  meeting, 
which  resolution  is  as  follows: 

**Re8olvedf  that  this  board  request  the  Attorney 
General  to  render  an  opinion  as  to  the  authority  and 
power  of  the  penitentiary  board  over  prisoners  turned 
over  to  counties  to  work  under  the  provisions  of  the 
'Tatterson  Act,''  and 'whether  county  authorities  are 
authorized  to  grant  discharges  to  prisoners  being  worked 
by  them  under  said  law,  and  whether  said  counties 
are  authorized  to  work  said  convicts  otherwise  than 
on  public  roads.'' 
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I  beg  to  reply  that  I  do  not  think  the  board  for  the  man- 
agement of  the  Arkansas  penitentiary  has  any  authority 
or  control  over  convicts  delivered  to  road  and  convict 
districts  by  the  sheriff,  as  provided  in  Act  No.  207,  of  the 
Acts  of  1909,  except  the  State  board  has  authority  to  grant 
paroles  to  such  convicts. 

The  county  boards  in  charge  of  convicts,  under  the 
provisions  of  the  'Tatterson  Act,"  have  no  authority  to 
grant  paroles  to  such  convicts,  and  no  authority  to  work 
such  convicts  anywhere  except  upon  public  roads. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorn^  General. 


OPINIONS 

TO 

COUNTY  ELECTION 
COMMISSIONERS 


1 
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ELECTIONS— HOW  CANDIDATES  NAMES  ARE 

PROPOSED. 

March  26,  1909. 

Mr.  E.  L.  Compere, 

Secretary  Board  of  Election  Commissioners  of  Logan 

Comity, 

Magazine,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  yom:  letter  of  the  22d  in3t.,  in  which 
you  state  that  yom:  board  was,  on  the  19th  inst.,  petitioned 
by  certain  citizens  of  Booneville,  Ark.,  that  the  names  ot 
certain  men  be  placed  on  the  ballots  as  the  ''Citizens' 
Nominees,''  for  the  mmilcipal  election  to  be  held  April  6, 
1909,  and  that  on  the  20th  inst.  you  were  petitioned  by 
other  citizens  of  BoonevlUe  to  put  certain  other  men's 
names  on  the  tickets  as  ''Citizens'  Nominees." 

That  the  men  whose  petitions  were  first  received, 
claim  that  they  have  the  right  to  be  called  "Citizens'  Nomi- 
nees," and  that  the  other  candidates  do  not  have  this  right. 

You  ask  if  both  sets  of  candidates  can  run  as  "Citizens' 
Nominees/'  and  if  not,  would  it  be  legal  for  you  to  let  them 
change  the  name  of  their  ticket  now,  there  being  less  than 
fifteen  days  before  the  election. 

I  beg  to  reply  that  it  is  my  opinion  if  a  candidate  is 
the  nominee  of  any  organized  political  party,  or  subdivi- 
sion thereof,  and  whose  nomination  is  certified  to  your  board 
in  the  manner  prescribed  by  law,  it  is  the  duty  of  the  board 
to  put  the  candidate's  name  upon  the  ticket  with  the  name 
of  the  party  nominating  him  opposite  his  name,  as  indicated 
in  the  form  of  the  ballot,  as  shown  in  section  2792  of  Kirby's 
Digest. 

It  is  my  opinion  that  if  a  candidate  is  not  the  nominee 
of  any  organized  political  party,  or  subdivision  thereof, 
but  gets  his  name  upon  the  ticket  by  virtue  .of  a  petition, 
that  it  would  be  your  duty  to  place  his  name  on  the  ticket 
as  an  Independent. 
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There  is  nothing  in  the  law  to  prevent  any  number  of 
citizens  of  Booneville,  or  elsewhere  to  organiase  a  political 
party,  and  call  it  the  ''Citizens'  Party/'  and  if  th^  do  this 
and  nominate  their  candidates,  and  certify  them  in  the  man- 
ner prescribed,  the  candidate  so  certified  would  have  tiie 
rig^t  to  have  the  ticket  indicate  that  he  is  the  nominee 
of  the  ''Citizens' Party;"  but  where  there  is  no  organized 
political  party,  known  as  a  "Citizens'  Party/'  a  designated 
number  of  petitioners  have  no  exclusive  rig^t  to  have 
their  regular  candidates  placed  on  the  ticket  as  "Citizens' 
Nommees/'  and  as  stated,  I  think  the  law  clearly  indicates 
that  where  they  get  on  the  licket  by  virtue  of  petitions, 
they  should  be  placed  on  there  as  "Independents/' 

It  is  true  that  nominations  can  not  be  certified  to  you 
for  municipal  officers,  or  petitions  received  within  less  than 
fifteen  days  before  the  election,  but  the  petitions  mentioned 
by  you  having  been  filed  fifteen  days  before  the  election, 
I  think  it  your  duty  to  place  both  sets  of  candidates  on  tiie 
ticket  as  "Independents,"  unless  one  set  of  candidates 
represent  some  organized  political  party  known  as  the 
"Citizens'  Party/' 

This  opmion  is  in  keeping  with  an  opinion  rendered 
by  former  Attorney  General  Kirby  upon  Hiis  same  question. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


CITIES  OF  FIRST  CLASS— ALDERMEN  ARE 
ELECTED  BY  ENTIRE  CITY. 

March  31,  1909. 
Mr.  A.  D.  Grayson, 

Chauman  Board  of  Election  Conunissioners  of  Greene 
County, 

Paragould,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  recent  date  in  which 
you  ask  for  an  opinion  from  this  departm^it  as  to  wheth^ 
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aldermen  in  cities  of  the  first  class  are  elected  by  the  different 
wards,  or  by  the  qualified  electors  of  the  entire  city. 

You  will  find  the  answer  to  your  question  in  section 
5597  of  Kirby's  Digest;  which  reads  as  follows: 

"There  shall  be  elected  at  such  election  aldermen, 
by  the  qualified  electors  of  the  entire  city,  two  alder- 
men for  each  ward,  who  shall  reside  in  their  several 
wards,  as  now  provided  by  law." 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ELECTORS-OUALIFICATIONS  THEREOF. 

April  2, 1909. 
Dr.  W.  N.  Yates, 

Chairman  Board  of  Election  Commissioners  for  Wash- 
ington County, 

Fayetteville,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  a  letter  from  your  board  in  which 
you  ask: 

"Can  a  man  vote  at  a  municipal  election  next 
Tuesday  who  came  to  Arkansas  and  established  a  home 
in  the  State  some  time  subsequent  to  Jime  1,  1907, 
hence  not  assessed  in  1907,  but  who  has  all  the  other 
qualifications  of  an  elector?" 

The  amendment  to  the  Constitution  provides  that 
before  a  man  can  vote  he  shall  exhibit  a  poll  tax  receipt, 
or  other  evidence  that  he  has  paid  his  poll  tax  at  the  time 
of  collecting  taxes  *'next  preceding"  the  election  at  which 
he  proposes  to  vote.  The  whole  question  depends  upon 
what  is  meant  in  the  poll  tax  amendment  by  the  words 
**time  of  collecting  taxes  next  preceding  such  election.'' 

As  there  can  be  but  one  time  for  collecting  taxes  "next 
preceding"  an  election  at  which  a  man  proposes  to  vote, 
the  time  for  collecting  taxes  in  1908  or  the  time  in  1909 
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must  be  adopted  as  the  time  for  collecting  taxes  "next 
preceding*^  the  April,  1909,  election. 

I  have  previously  given  an  opinion  that  as  the  time 
for  collecting  taxes  in  the  year  1909  will  not  expire  until 
after  the  April  election,  a  man  would  have  the  rig^t  to  vote 
at  such  election  who  paid  his  poll  tax  in  1908,  therefore, 
the  payment  of  a  poll  tax  during  the  present  time  for  col- 
lecting taxes  will  not  qualify  a  man  to  vote  at  the  April 
election. 

Shall  the  man  be  excluded  who  paid  in  1908  when 
the  law  gives  him  time  after  the  April  election  in  which  to 
pay  in  1909,  or  shall  the  man  be  excluded  who  did  not  pay 
in  1908,  but  has  paid  in  1909?  Both  can  not  be  permitted 
to  vote  upon  the  theory  that  they  have  paid  their  poll 
tax  '*at  the  time  of  collecting  taxes  next  preceding  the  April 
election" 

I  think  that  the  phrase  "time  of  collecting  taxes  next 
preceding  stick  election"  as  used  in  the  Constitution,  means 
a  whole  period  which  expired  "next  preceding"  the  election. 

Of  course,  this  construction  of  the  Constitution  would 
have  the  effect  to  exclude  some  from  voting  in  the  April 
election  who  may  have  been  in  the  State  twelve  months, 
and  who  may  have  paid  a  poll  tax  at  the  present  time  for 
collecting  taxes,  but  it  will  be  observed  tiiat  the  requisite 
time  of  a  residence  and  the  possession  of  a  poll  tax  receipt 
do  not  necessarily  make  a  man  an  elector  under  the  Consti- 
stution.  He  must  have  paid  that  tax  at  the  time  desig- 
nated. One  of  the  objects  of  the  poll  tax  amendment  is 
that  it  may  be  known  previous  to  an  election,  from  the 
collector's  record  who  are  going  to  have  a  right  to  vote. 
Of  course,  there  is  no  record  of  those  who  will  become  of  age 
before  an  election,  special  provision  being  made  for  them. 

In  view  of  the  fact  that  no  law  has  been  enacted  since 
the  adoption  of  the  last  poll  tax  amendment  to  define  what 
shall  be  the  time  for  collecting  taxes,  within  the  meaning 
of  that  term  as  used  in  the  Constitution,  the  Legislature 
will,  no  doubt,  at  the  present  session,  enact  a  law  which 
will  at  least  give  a  uniform  rule  of  construction  throu^out 
the  State. 
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I  presume  that  when  the  first  poll  tax  amendment  was 
submitted,  those  who  gave  the  matter  consideration  were 
thinking  especially  of  our  general  September  elections, 
and  it  probably  never  occured  that  confusion  might  arise 
as  to  who  had  a  right  to  vote  at  municipal  elections,  which 
are  held  during  the  time  for  collecting  taxes,  or  else  the 
amendment  and  the  subsequent  legislation  in  connection 
with  it  is  clearer  to  them  than  it  is  to  me. 

If  the  General  Assembly  should  have  the  same  view 
of  the  meaning  of  the  amendment  as  herein  expressed,  it 
could  probably  avoid  much  confusion  and  apparent  injus- 
tice, in  some  instances,  by  changing  the. time  for  holding 
municipal  elections  to  a  date  after  the  expiration  of  the  time 
now  fixed  by  law  for  the  collecting  of  taxes,  or  probably 
the  time  for  collecting  taxes  should  commence  a  little 
earlier  and  close  sooner. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


PRIMARY  ELECTION— QUALIFICATIONS  OF 
CANDIDATES  AND  ELECTORS. 

January  31, 1910. 
Hon.  W.  J.  Johnston, . 

Chairman  Democratic  County  Central  Committee, 

Fort  Smith,  Ark. 

Dear  Mr.  Johnston: 

Your  favor  of  the  27th  inst.,  addressed  to  the  Attor- 
ney G^eral,  has  been  handed  to  me  for  answer.  You  ask 
two  questions  in  your  letter: 

First.  ''Whether  a  person  living  in  that  part  of  the 
city  of  Fort  Smith  which  has  been  recently  annexed  to 
the  city,  would  be  entitled  to  have  his  name  placed  on  the 
primary  election  ticket  for  the  nomination  for  a  county 
office.''  You  state  that  at  the  regular  municipal  election 
to  be  held  on  April  5,  this  person  would  have  only  been  a 
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there  would  be  any  law  to  prevent  the  Democratic  party 
fr  m  nominatmg  whomever  they  please.  Of  course,  he 
could  not  fill  the  office  unless  he  was  a  qualified  elector  at 
the  time  of  the  general  election.  Under  the  facts  stated 
in  your  letter,  this  party  would  be  qualified  at  that  time. 

Of  course,  you  understand  that  this  is  not  an  official 
opinion,  but  that  we  have  given  it  the  same  care  and  atten- 
'  tion  that  we  would  have  given  it  had  it  been  of  an  official 
nature. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


COUNTY  ELECTION  COMMISSIONERS  ARE 

REQUIRED  TO  MEET  AT  THE  COURT 

HOUSE. 

August  17, 1910. 
Mr.  J.  T.  Greenhaw, 

Secretary  Board  of  Election  Commissioners, 

Mt.  Judea,  Ark. 
Dear  Sir: 

Replying  to  your  communication  of  the  10th  inst., 
I  beg  to  advise  you  that  section  2764,  Kirby's  Digest,  pro- 
vides that  the  board  of  election  commissioners  shall  meet 
at  the  courthouse  at  least  twenty  days  prior  to  the  general 
election.  I  am  of  the  opinion  that  the  law  requires  that 
the  board  meet  at  the  courthouse  for  the  purpose  of  organi- 
zation. The  statute  is  plain,  and  I  do  not  think  that  you 
would  be  authorized  to  meet  at  any  other  point  in  your 
county.  I  think  the  law  designates  the  place  where  this 
meeting  shall  be  held  so  that  any  citizen  who  is  interested 
might  be  present  for  the  purpose  of  consulting  with  the 
board  of  election  commissioners.    I  am. 

Yours  very  truly, 

^M.  H.  RECTOR 

Assistant  Attorney  General. 
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OFFICIAL  BALLOT— SHOULD  CONTAIN  NOTHING 

NOT  AUTHORIZED  BY  LAW. 

September  1,  1910. 
Hon.  C.  P.  Rice, 

Secretary  Board  of  Election  .Commissioners,  Yell 

County, 

Danville,  Ark. 
Dear  Sir: 

r  am  in  receipt  of  your  communication  of  the  30th 
inst.,  which  is  as  follows: 

"*  *  *  There  had  been  a  demand  on  us,  the 
election  commissioners  of  Yell  county,  made  by  some 
citizens,  only  a  few  of  this  county,  that  we,  the  election 
commisssioners,  have  printed  on  the  ticket  for  the 
general  election,  "For  four-wire  fence/'  and  "Against 
four-wire  fence."  "For  county  depository,"  and 
"Against  county  depository.'* 

"You  understand  that  there  is  no  statute  of  a 
local  nature  providing  for  the  submission  of  these 
questions  to  the  voters  of  this  county,  and  as  some  of 
our  citizens  contend  that  we  have  no  legal  right  to 
encumber  the  ticket  by  such  propositions,  I  feel  it 
my  duty  to  ask  your  advice  in  regard  to  the  matter. 

"A  hurried  reply  will  be  greatly  appreciated.  *  *  *" 

I  have  the  honor  to  reply  that  your  board  should  not 
have  anything  printed  upon  the  official  ballots  for  the 
September  election,  except  such  matters  as  are,  by  law, 
directed  to  be  printed  upon  the  ballots.  You  have  no 
authority  or  right  to  encumber  the  ballots  with  unofficial 
questions,  simply  for  the  purpose  of  obtaining  the  views 
of  the  people. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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CANDIDATES  FOR  ROAD  OVERSEER  MUST 

HAVE  PAID  POLL  TAX 

September  2, 1910, 
Hon.  Jesse  H.  Jones, 

Election  Commissioner, 
Greenwood,  Ark. 
Dear  Sir: 

Repl}4ng  to  your  communication  of  recent  date,  I 
beg  to  state  that  section  3,  article  19,  of  the  Constitution^  says : 

"No  person  shall  be  elected  to  or  appointed  to 
fill  a  vacancy  in  any  office,  who  does  not  possess  the 
qualifications  of  an  elector." 

It  is,  threefore,  my  opinion  that  the  candidates  for 
road  overseer  in  yoxir  coimty  who  did  not  pay  their  taxes 
in  time  to  qualify  them  as  electors,  will  be  inelligible  to  hold 
the  office,  if  they  should  be  elected. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


ELECTION  LAW— DUTIES  OF  SHERIFF  AND  FEES 

THEREUNDER. 

September  22,  1910. 
Hon.  Jo.  S.  Stevenson, 

Election  Commissioner, 
Bentonville,  Ark. 
Dear  Sir: 

I  have  the  honor  to  reply  to  yoxir  favor  of  the  20th 
inst.,  addressed  to  the  Attorney  General. 

I  beg  to  advise  you  that  section  2809,  Kirhy's  Digest, 
provides  that  the  sheriff  shall  issue  his  proclamation  within 
twenty  days  before  the  general  election.  The  fact  that 
the  sheriff  is  to  be  a  candidate  at  said  election  does  not 
disqualify  him  from  issuing  this  proclamation.  He  is 
only  disqualified  in  the  performance  of  such  duties  as  directly 
affect  the  holding  of  the  election,  such  as  the  custody  and 
delivery  of  the  ballots,  poll-books  and  ballot-boxes.    The 


ATTORNEY  GENERAL  613 

proclamation  is  nothing  more  nor  less  than  an  official 
notification  to  the  electors  that  an  election  will  be  held 
on  a  certain  day  at  which  time  certain  officers,  named  in 
said  proclamation,  will  be  voted  for  and  elected.  (Sec- 
tions 2809-2810,  Kirby's  Digest).  No  possible  advantage 
over  other  candidates  could  be  taken  by  the  sheriff  m  the 
issuance  of  this  proclamation.  We  are  of  the  opinion  that 
it  is  his  duty  to  issue  this  proclamation  irrespective  of 
whether  he  is  a  candidate  or  not. 

The  fees  which  are  allowed  sheriffs  for  services  under 
the  election  laws  are  fixed  by  sections  2845  and  3502,  Kirby's 
Digest.  The  former  section  provides  that  they  shall  receive 
$1.00  per  day  for  services  performed  imder  the  act  of  March 
4,  1891,  as  amended  by  act  of  April. 20,  1895.  (The  gen- 
eral election  law).  I  take  it  that  this  means  per  diem  for 
services  at  the  polls  in  the  various  precincts. 

Section  3502,  Kirby's  Digest,  which  is  brought  for- 
ward as  a  part  of  the  act  of  December  13,  1875,  fixes  the 
fees  of  sheriffs  for  services  imder  election  laws,  as  follows: 

For  advertising  elections  for  each  township,   $2.00. 

For  delivering  poll-books  for  each  township,  $2.00. 

Section  1458,  Kirby's  Digest,  makes  it  unlawful  to 
allow  any  officer  any  fee  not  specifically  authorized  by  law. 
{See  Crittenden  County  v.  Crump,  25  Ark.  235,  also  Logan 
County  V.  Trimm,  57  Ark.  487).  I  do  not  find  any  author- 
ity for  allowing  the  sheriff  a  fee  for  serving  the  notice  of 
appointment  on  the  judges  of  election,  and  I  am  therefore 
of  the  opinion  that  the  county  court  can  not  not  allow 
any  fee  therefor.  Officers  are  often  required  to  perform 
services  without  remuneration  therefor. 

Your  last  question  is  as  to  whether  or  not  election 
commissioners  are  entitled  to  mileage  under  certain  cir- 
cumstances. I  beg  to  advise  you  that  section  2839,  Kirby's 
Digest,  fixes  the  remimeration  of  election  commissioners. 
That  statute,  nor  no  other  that  I  am  aware  of,  makes  any 
provision  for  mileage  for  election  commissioners.  Their 
remimeration  is  confined  to  a  per  diem.  This  being  true, 
under  the  authorities  cited  in  the  foregoing  paragraph  of 
this  opinion,  no  mileage  can  be  recovered.    It  would  seem 
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• 

that  this  is  a  little  hard  on  the  members  of  the  board  who 
live  a  great  distance  from  the  comity  seat,  but  I  am  of  the 
opinion  that  it  is  the  law,  and,  of  course,  we  are  bound  by  it. 

I  trust  I  have  sufficiently  answered  your  questions. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


COUNTY    ELECTION     COMMISSIONERS— DUTIES 

THEREOF. 

March  19,  1911. 
Mr.  W.  H.  Tebbs, 

Chairman  Board  of  Election  Commissioners, 

Hamburg,  Ark. 
Dear  Sir: 

Replying  to  your  letter  of  recent  date,  I  beg  to  state 
that  the  judges  of  election  who  were  appointed  to  hold 
the  last  September  election,  continue  to  be  judges  of  election 
within  their  respective  precincts  imtil  the  next  general 
election.     {See  section  2880,   Kirby's  Digest). 

Your  board  should,  at  least  three  days  before  the 
election,  deliver  to  the  sheriff,  the  ballots  as  required  for 
the  mxmicipal  election.    {See  section  2887,  Kirby's  Digest), 

All  expenses  connected  with  the  holding  of  a  municipal 
election  are  paid  by  the  respective  mxmicipalities.  {See 
sections  2788  and  2844,  Kirby's  Digest). 

Expenses  of  special  school  district  elections  are  paid 
by  the  school  districts. 

I  think  it  is  customary  for  the  mayor  to  issue  a  proc- 
lamation advertising  a  municipal  election.  The  judges 
who  hold  mimicipal  elections,  hold  elections  in  special 
school  districts,  and  the  directors  advertise  the  election. 
{See  sectixms  7672-7673,  Kirhy's  Digest). 

Trusting  that  I  have  fully  answered  your  inquiry, 
and  that  you  may  be  fully  advised  of  your  duties  as  election 
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commissioner  by  carefully  reading  the  election  law,  and 
assuring  you  of  my  willingness  to  serve  you  whenever 
possible,  I  am,  with  best  wishes, 

Your  friend, 

HAL  L-  NORWOOD, 
Attorney  General. 


ELECTION   COMMISSIONERS   DUTY   TO   AWARD 
A  RECOUNT  OF  THE  BALLOTS. 

September  14,  1912. 
Mr.  J.  I.  Porter, 

Election  Conmiissioner, 

Stuttgart,  Ark. 
Dear  Sir; 

Replying  to  your  favor  of  the  13th  addressed  to  the 
Attorney  (Jeneral,  I  beg  to  advise  you  that  I  am  of  the 
opinion  that  if  any  candidate  should  demand  a  recount 
on  the  7th  day  after  the  election  when  the  board  is  to  meet 
to  canvass  the  returns  as  required  by  section  2836  of  Kirby's 
Digest,  provided  any  reasonable  groxmds  are  shown  for 
said  recount  in  the  manner  fixed  by  the  statutes,  it  would 
be  the  duty  of  the  conmiission  to  recoxmt  the  ballots  in  the 
precinct  objected  to. 

I  think  if  it  were  not  possible  for  them  to  finish  their 
work  on  the  7th  day  they  could  continue  the  count  the 
following  day  and  until  the  recount  was  finished.  It  would 
seem  that  they  would  be  required  to  complete  their  labors 
as  soon  after  beginning  the  same  as  convenient,  and  cer- 
tainly before  the  15th  day  after  the  election,  at  which 
time  they  are  required  to  give  certificates  of  election  to 
the  successful  candidates. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Attorney  General, 


616  BIENNIAL    REPORT 


ELECTION  LAW— FEES  OF  SHERIFF  THEREUNDER. 

September  27,  1912. 
Hon-  A.  J.  Walls, 

Lonoke,  Ark. 

Dear  Judge  Walls: 

I  beg  to  acknowledge  receipt  of  your  favor  of  the  25th 
relative  to  the  fees  earned  by  the  sheriff  under  the  elec- 
tion law. 

We  are  of  the  opinion  that  section  2502,  Kirby's  Digest, 
and  section  2845,  Kirby's  Digest,  provide  the  only  fees 
which  the  sheriff  can  receive  on  account  of  services  performed 
in  the  holding  of  an  election.  He  is  entitled  to  receive 
$2.00  for  advertising  an  election  in  each  township  and  $2.00 
for  delivering  the  poll  books  in  each  township.  In  addi- 
tion to  this  he  is  allowed  the  sum  of  $1.00  for  his  attendance 
at  each  precinct  at  each  election  day.  Of  course  this  $1.00 
is  earned  by  his  several  deputies.  We  are  of  the  opinion 
that  the  statute  making  these  special  provisions  for  pay- 
ment for  his  services  under  the  election  law  excludes  him  t 
from  charging  or  receiving  any  further  fees.  1 

With  best  wishes  to  you  personally.  I  am, 

Your  friend, 

WM.  H.  RECTOR, 

Assistant  Attorney  General. 


ELECTION  LAW— FEES  OF  SHERIFF  THEREUNDER. 

October  19,  1912. 
Hon.  W.  P.  Fletcher, 

Chairman  of  Election  Commission, 

Lonoke,  Ark. 

Dear  Mr.  Fletcher : 

We  have  your  favor  of  the  15th  inst.    In  reply  thereto, 
I  beg  to  advise  you  that  we  are  still  of  the  opinion  expressed 
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in  my  letter  of  September  27,  to  Judge  Walk.  You  will 
note  from  reading  that  letter,  which  I  return  herewith, 
that  I  did  not  pass  upon  any  question  raised  by  the  ap- 
pointment of  a  special  sheriff  and  special  deputies,  because 
Judge  Wairs  letter  to  this  department  did  not  request 
an  opinion  upon  that  phase  of  the  case.  We  think  that 
probably  the  sheriff  is  entitled  to  fifty  cents  for  serving 
each  special  officer,  but  there  is  question  even  as  to  this« 
I  do  not  believe  the  second  or  third  item  in  Mr.  Groodrum's 
accoimt  represent  legal  demands  against  the  county. 

We  may  be  wrong  as  to  our  opinion  as  to  the  law  and 
if  there  is  any  question  in  Mr.  Goodrum's  mind,  I  would 
suggest  that  the  matter  be  submitted  to  the  coxuts  for 
settlement. 

Yours  truly, 

WM,  H.  RECTOR, 

Assistant  Attorney  General. 


NEWTON  COUNTY— ROAD  TAX. 

October  17,  1912. 
Hon.  J.  Tom  Greenhaw, 

Chairman  Board  of  Election  Commissioners,  Newton 
Coimty, 

Mt.  Judea,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  14th  inst.,  in  which 
you  ask  if  there  was  an  act  passed  in  which  Newton  county 
was  included,  at  the  extraordinary  session  of  the  1911 
General  Assembly,  authorizing  a  road  tax  to  be  levied  upon 
the  property  of  every  political  township,  wherein  a  majority 
of  the  votes  were  cast  for  road  tax,  regardless  of  the  vote 
in  the  whole  county.  You  say  you  want  this  information 
before  your  levying  court  meets  next  week,  so  you  can 
file  your  report. 

I  beg  to  reply  that  at  the  regular  session  of  the  General 
Assembly  of  1911,  there  was  an  act  passed.  No.  399,  which 
reads  as  follows : 


618  BIENNIAL    REPORT 

"That  whenever  a  majority  of  the  electors  of  any 
political  township  of  Searcy,  Madison  and  Newton 
counties,  voting  in  an  election  held  for  senators  and 
representatives,  shall  vote  for  road  tax,  such  tax  shall 
be  levied  on  the  property  in  said  township  or  townships 
and  shall  be  applied  to  the  roads  situated  therein  in 
the  same  manner  as  if  a  majority  of  the  electors  of 
the  entire  county  had  voted  for  road  tax." 

It  is  my  opinion  that  this  act  is  clearly  in  conflict  with 
Amendment  No.  5  to  the  Constitution,  which  you  will 
find  on  pa^  109,  Kirby's  Digest.  You  will  observe  that 
this  amendment  provides  for  the  levy  of  a  road  tax,  only 
when  a  majority  of  the  qualified  electors  of  the  counties 
voted  for  road  tax.  Before  the  adoption  of  this  amendment 
a  road  tax  could  not  be  levied  in  excess  of  the  maximum 
amount  allowed  to  be  levied  as  a  county  tax.  You  look 
to  this  amendment  for  the  authority  to  levy  a  road  tax, 
and  it  permits  it  to  be  done  when  a  majority  of  the  electors 
of  the  county  voted  for  it.  However,  it  is  not  the  province 
of  the  election  board  to  pass  upon  the  validity  of  Act  399. 
It  is  your  duty  to  certify  the  result  of  the  election.  It 
then  becomes  the  duty  of  those  who  compose  the  quorum 
court  to  decide  whether  they  have  the  authority  to  make 
the  levy. 

My  opinion  is  that  if  they  do  make  the  levy,  that  any 
taxpayer  could  enjoing  the  collection  of  the  tax. 

You  state  in  your  letter  that  you  can  not  find  a  copy 
of  the  acts  of  the  extraordinary  session  of  the  General  Assem- 
bly in  your  county.  You  will  find  the  general  acts  passed 
at  the  extraordinary  session  in  the  back  of  the  volume 
containing  the  acts  of  the  regular  session. 

Your  friend, 

HAL  L.  NORWOOD, 

Attorney  General. 
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NEWTON  COUNTY  ROAD  TAX. 

November  15,  1912. 
Mr.  J.  Tom  Greenhaw, 

Treasurer  Board  of  Election  Commissioners, 

Mt.  Judea,  Ark. 
Dear  Sir: 

Replying  to  your  letter  of  the  13th  inst.,  I  beg  to  state 
that  I  do  not  thmk  the  quorum  court  of  Newton  county 
had  the  ri^t  to  levy  a  road  tax  on  the  townships  that  voted 
for  a  tax  when  the  returns  of  the  election  on  file  with  the 
county  clerk  showed  that  the  road  tax  had  lost  by  three 
votes.  As  I  wrote  you  previously,  xmder  the  road  tax 
amendment  to  the  Constitution,  the  matter  of  voting 
a  road  tax  is  a  county  proposition  and  not  a  township 
affair.  Whenever  a  majority  of  the  qualified  electors  of 
a  county  vote  a  road  tax  it  is  the  duty  of  the  quorum  court 
to  levy  the  tax  on  all  the  property  in  the  county.  From 
your  statement  of  the  matter,  your  quorum  court  did  not 
make  that  kind  of  a  levy. 

You  have  now  discovered  that  the  election  commis- 
sioners made  an  error  in  figuring  up  the  returns  on  the  road 
tax  question  and  that  it  now  appears  that  the  road  tax 
carried  by  a  small  majority,  and  you  want  to  know  if  the 
election  commissioners  should  file  with  the  county  clerk  a 
corrected  certificate  the  county  court  would  be  authorized 
to  direct  a  levy  of  road  tax  upon  the  taxable  property  of 
the  county? 

I  do  not  think  the  county  court  would  have  this  au- 
thority. Taxes  can  not  be  collected  imless  they  are  levied 
at  the  tune  and  in  the  manner  directed  by  law.  The  time 
for  making  the  levy  is  past.  The  court  authorized  to  fnake 
the  levy  has  adjourned.  It  occurs  to  me  that  the  only 
remedy  is  for  yovu*  board  to  file  with  the  county  clerk  a 
corrected  certificate,  and  then  get  a  special  act  passed  by 
the  Legislature  making  the  levy.  If  you  would  get  this 
bill  introduced  early  in  the  session  it  would  become  a  law 
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before  scarody  any  taxes  had  been  paid.    The  bill  should 
contain  a  preamble  reciting  the  facts  in  the  pfemises. 

Yours  truJiy, 

HAL  L.  NORWOOD, 

Attorney  General. 


OPINIONS 

TO 

INHERITANCE  TAX  ATTOREYS 
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INHERITANCE    TAX— EXEMPTION     SHOULD     BE 
DEDUCTED  FROM  THE  ENTIRE  ESTATE. 

February,  1910 
Hon  Elmer  J.  Lundy, 

Mena,  Ark. 

Dear  Sir  and  Friend: 

I  am  in  receipt  of  your  conmiunication  of  recent  date 
in  regard  to  the  inheritance  tax  matter.  I  note  you  state 
that  the  Baker  estate  amoimted  to  about  eighteen  or 
twenty  thousand  ($20,000)  dollars.  My  opinion  is  that 
the  whole  estate  in  the  aggregate,  in  excess  of  five  thousand 
($5,000)  dollars,  is  subject  to  the  tax.  In  other  words, 
if  it  was  worth  eighteen  thousand  ($18,000)  dollars,  tax 
should  be  paid  upon  thirteen  thousand  ($13,000)  dollars; 
where  the  aggregate  estate  is  over  five  thousand  ($5,000) 
dollars,  the  excess  is  taxable,  notwithstanding  the  indi- 
vidual legacies  are  under  five  thousand  ($5,000)  dollars. 
It  is  the  property,  as  a  whole,  as  it  descends  from  the  dece- 
dent, and  not  the  separate  parcels  into  which  it  may  be 
divided,  that  is  to  be  considered  in  arriving  at  what  is  exempt. 

The  word  "estate"  does  not  refer  to  the  interest  of  the 
legatee,  but  to  the  property  of  the  decedent. 

The  decisions  upon  these  questions  in  New  York, 
Pennsylvania  and  other  States,  that  have  statutes  similar 
to  ours,  support  this  construction,  and  as  suggested  by  you, 
the  courts  hold  that  to  construe  the  statutes  otherwise,  a 
testator  might  divide  an  estate  into  innumerable  small 
legacies,  and  defeat  the  tax  altogether. 

I  do  not  think  there  can  be  any  doubt  about  your 
construction  of  our  statute  being  the  proper  one.  I  have 
collected  over  twelve  thousand  ($12,000)  dollars  of  this 
tax,  and  I  have  not  met  up  with  an  attorney  yet  who  insisted 
that  the  law  was  otherwise. 

Your  friend, 

HAL  L.  NORWOOD, 

Attorney  General. 


624  BIENNIAL    REPORT 


INHERITANCE    TAX— THE  EXEMPTION    SHOULD 

BE  DEDUCTED  FROM  THE  ENTIRE  ESTATE, 

AND  TAXES  PAID  UPON  THE  RESIDUE. 

November  25, 1910. 
Messrs.  Kimpel  &  Daily, 

Fort  Smith,  Ark. 
Gentlemen : 

Replying  to  your  letter  of  the  16th  inst.  The  $2,000.00 
exemption  mentioned  in  section  4,  of  the  aet^  should  be  de- 
ducted from  the  whole  estate,  and  taxes  paid  upon  the 
balance. 

The  matter  is  a  little  difficult,  but  I  think  a  reading  of 
sections  3,  4  and  5,  together,  supports  my  contention.  I 
know  that  was  the  intention  of  the  authors  of  the  law  that 
the  exemption  should  be  exempted  from  the  entire  estate, 
and  not  from  each  share.  This  is  the  construction  that 
this  office  has  placed  upon  the  act,  and  we  have  had  no 
litigation  upon  this  point  with  any  of  the  numerous  parties 
from  whom  the  tax  has  been  collected,  and  we  have  ccrf- 
lected  some  very  respectable  amounts  here  where  the  prop- 
erty was  divided  among  a  number  of  heirs,  and  where  the 
matter  of  applying  the  exemption  would  have  made  con- 
siderable difference. 

The  courts  of  New  York,  Pennsylvania  and  other 
States,  that  have  statutes  similar  to  ours  upon  this  ques- 
tion, have,  so  far  as  I  have  been  able  to  ascertain,  decided 
that  the  exemption  comes  out  of  the  entire  estate. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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INHERITANCE  TAX— LIFE  INSURANCE  PAYABLE 
TO  WIDOW  IS  NOT  SUBJECT  TO  TAX. 

August  15,  1910. 

Hon.  Frank  S.  Quinn, 

• 

Texarkana,  Ark. 

Dear  Mr.  Quinn: 

I  beg  to  acknowledge  receipt  at  this  department  of 
your  favor  of  the  11th  inst.,  and  in  reply  thereto  beg  to 
advise  that  we  are  of  the  opinion  that  the  life  insurance 
payable  to  Mrs.  Hayden  would  probably  not  be  subject 
to  an  inheritance  tax.  This  is  not,  in  a  strict  sense,  an 
inheritance. 

We  think  that  the  stock  in  foreign  corporations  is 
subject  to  the  tax.  It  is  personal  property,  and  the  situs 
of  all  personal  property  follows  its  owner.  For  that  reason 
we  think  there  is  no  doubt  but  that  the  corporate  stock  is 
subject  to  the  tax,  no  matter  where  the  corporation  is  situated. 

Mr.  Norwood  is  out  of  the  city,  hence  my  answering 
your  inquiry. 

Yours  very  tnily, 

WM.   H.   RECTOR, 

Assistant  Attorney  General. 


INHERITANCE    TAX— UNITED    STATES    BONDS 
OWNED  BY  A  RESIDENT  DECEDENT  ARE 
SUBJECT  TO  THE  TAX. 

•January  9,  1912. 
Hon.  Fred  A.  Tilhnan, 

Fayetteville,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  letter  of  the  28th  inst.,  in  regard 
to  the  inheritance  tax  due  upon  the  Stone  estate,  and  I  am 
glad  that  you  will  look  after  this  matter  for  me. 
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Replying  to  your  question,  I  beg  to  state  that  there 
is  nothing  in  the  contention  of  the  heirs  of  the  Stone  estate 
that  the  Unites  States  bonds  should  not  be  included  in  the 
value  of  the  estate  because  they  are  in  Washington,  and 
have  never  been  within  the  State.  Personal  property  does 
not  have  to  be  in  the  State  to  be  within  the  jurisdiction 
of  the  State  for  the  purpose  of  taxation,  or  for  the  purpose 
of  collecting  a  tax  upon  the  privilege  of  inheriting  such 
property,  The  situs  of  personal  property  follows  the  situs 
of  its  owner.  The  bonds  unquestionably  should  be  con- 
sidered in  arriving  at  the  value  of  the  estate. 

You  say  that  the  attorney  for  the  Stone  estate  says 
that  the  inheritance  tax  law  is  invalid  because  it  does  not 
correspond  with  the  original  bill  which  passed  the  House. 
The  attorney  is  very  much  mistaken  about  this.  The  act 
as  published  on  page  905,  and  the  errata  at  the  first  of  the 
book  of  the  Acts  of  1909,  corresponds  exactly  with  the 
inheritance  tax  law  act,  as  it  passed  the  General  Assembly, 
and  was  signed  by  the  Governor. 

A  pamphlet  copy  of  the  inheritance  tax  law  act  that 
was  sent  out  from  this  ofiice,  contains  an  error  in  section  5, 
as  the  pamphlet  copy  was  printed  from  the  original  draft 
of  the  bill.  We  thought  that  the  act  passed  the  Legis- 
lature as  it  was  origianlly  drafted.  It  appeara  from  reading 
section  5,  in  connection  with  the  errata,  that  there  is  no 
rate  provided  for  other  estates  between  ten  and  twenty 
thousand  dollars,  but  this  error  does  not  affect  the  validity 
of  the  law. 

In  1907,  George  Sparks,  of  Fort  Smith,  was  drowned- 
When  I  became  Attorney  General,  I  learned  that  the  in- 
heritance tax  upon  his  estate  had  not  been  paid.  I  pro- 
ceeded under  the  act  of  1907  to  try  to  collect  the  tax.  The 
attorneys  for  the  Sparks  estate  called  my  attention  to  this 
matter,  and  I  thought  they  wanted  to  pay  the  tax,  but  I 
found  when  I  got  into  the  matter  they  merely  wanted  a 
law  suit.  Their  contention  was  that  the  act  of  1907  was 
void  because  it  exempted  from  taxation  estates  exceeding 
fifty  thousand  dollars  in  value.  The  probate  and  circuit 
courts  of  Sebastian  county  held  against  me.  I  appealed 
to  the  Supreme  Court,  and  won,  and  very  recently  col- 
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lected  more  than  seven  thousand  dollars  from  the  Sparks 
estate. 

I  herewith  enclose  to  you  a  copy  of  the  Supreme  Court's 
opinion,  which  you  wiQ  please  return  to  me  aiter  you  have 
collected  the  tax  upon  the  Stone  estate.  Of  course,  this 
decision  was  upon  the  act  of  1907,  but  it  settles  the  question 
to  the  effect  that  exempting  estates  of  certain  values  does 
not  invalidate  the  law.  Furthermore,  as  I  xmderstand  the 
matter,  the  property  of  the  Stone  estate  does  not  pass  to 
the  beneficiaries  under  section  5,  but  goes  to  relatives 
under  section  5. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorn^  General. 


OPINIONS 

TO  THE 

STATE  MEDICAL,  OSTEOPAHTIC 
AND  PHARMACY  BOARDS 
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VIOLATION  OF  LAW  TO  PEDDLE  MEDICINE. 

February  3,  1909. 
Mr.  J.  M.  McKinney, 

Conway,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  1st  inst., 
stating  that  you  are  a  traveling  salesman  for  the  J.  R. 
Watkins  Medical  Company,  of  Winona,  Minn.  That  you 
sell  medicines,  extracts,  spices,  etc.,  direct  to  the  consimier, 
and  that  the  sales  are  made  on  time,  trial  sales  and  also 
for  cash,  and  you  wish  to  know  if  there  is  any  law  to  pro- 
hibit such  sales : 

This  office  is  only  authorized  to  give  opinions  to  State 
officers  and  prosecuting  attorneys,  but  in  view  of  the  fact 
that  we  have  received  numerous  inquiries  similar  to  yours, 
and  now  have  several  such  communications  on  the  desk, 
we  have  decided  to  answer  you  fully.  Section  5242  and 
5243  of  Kirby's  Digest,  are  as  follows: 

"Any  itinerant  vendor  of  any  drug,  nostrum,  oint- 
ment or  application  of  any  kind,  intended  for  the  treat- 
ment of  disease  or  injury,  or  who  may,  by  writing, 
print  or  other  methods,  profess  to  cure  or  treat  dis- 
eases or  deformity  by  any  drug,  nostrum,  manipula- 
tion or  other  expedient,  in  this  State,  shall  be  deemed 
to  be  in  violation  of  this  law  and  punished  as  provided. 
This  does  not  apply  to  persons  who  obtain  certificates 
as  herein  provided." 

"Any  person  shall  be  regarded  as  practicing  medi- 
cine, in  any  of  its  departments  within  the  meaning  of 
this  act,  who  shall  append  M.  D.  or  M.  B.  to  his  name; 
or  repeatedly  prescribe  or  direct,  for  the  use  of  any 
person  or  persons,  any  drug  or  medicine  or  other  agency 
for  the  treatment,  cure  or  relief  of  any  bodily  injury, 
deformity  or  disease.  Provided  that  nothing  in  this 
act  shall  be  so  construed  as  to  prevent  any  person 
from  administering  domestic  remedies  without  receiving 
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any  compensation  therefor,  and  nothing  herein  shall 
apply  to  the  so«called  midwife." 

It  is  my  opinion  that  a  man  who  goes  from  house  to 
house  selling  drugs,  ointments,  etc.,  as  mentioned  in  the 
law,  is  an  itinerant  vendor,  and  by  so  doing  violates  the  law. 

It  is  apparent  from  the  law  as  above  quoted  that  the 
General  Assembly  was  of  the  opinion  that  a  person  who 
does  not  possess  sufficient  knowledge  and  information  to 
obtain  a  certificate  to  practice  medicine,  should  not  be  al- 
lowed by  any  method  to  profess  to  cure  or  treat  diseases, 
or  go  from  place  to  place,  or  house  to  house  selling  medicine. 

A  man  may  have  a  fixed  place  of  busmess  and  sell 
medicine,  but  whenever  he  becomes  an  itinerant  vendor,  he 
comes  within  the  law's  condemnation.  Of  course,  you 
can  sell  extracts  and  spices,  but  before  you  would  be  author- 
ized to  go  from  house  to  house,  selling  any  kind  of  goods, 
wares  or  merchandise,  you  would  be  required  to  pay  a  ped- 
dler's license.' 

Yours  truly, 

HAL  L.  NORWOOD. 

Attorney  General. 


**DRUGLESS    HEALER'^    REQUIRED    TO    OBTAIN 

LICENSE  TO  PRACTICE. 

October  1,  1909. 
Dr.  F.  T.  Murphy, 

Secretary  of  State  Medical  Board,  Arkansas  Medical 

Society, 

Brinkley,  Arkansas. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  September  29, 
in  which  you  enclose  a  letter  addressed  to  your  board, 
which  reads  as  follows: 

M*     *     *    ^ff[[\  yQu  kindly   inform  me  if  your 
State  law  requires  a    drugless   healer,   (graduate  of 
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mechano-therapy)  to  pass  the  State  Board  of  Medical 
Examiners  in  order  to  practice  the  art  of  healing? 

''In  case  it  is  necessary  to  pass  said  board,  will 
you  kindly  furnish  me  with  the  subjects  drugless 
healers  are  examined  in.     *    *    *." 

You  state  that  you  have  had  a  number  of  such  inquiries 
during  the  last  few  days,  and  you  want  my  opinion  before 
replying  to  such  inauiries. 

It  occurs  to  me  that  the  law  is  very  plain  upon  this 
matter.  Sections  5242  and  5243,  Kirby's  Digest,  read 
as  follows: 

"Any  itinerant  vendor  of  any  drug,  nostrum, 
ointment  or  application  of  any  kind,  intended  for  the 
treatment  of  any  disease  or  injury,  or  who  may,  by 
writing,  print  or  other  methods,  profess  to  cure  or 
treat  diseases  or  deformity  by  any  drug,  nostrum, 
manipulation  or  other  expedient,  in  this  State,  shall  be 
deemed  to  be  in  violation  of  this  law  and  punished  as 
provided.  This  does  not  apply  to  persons  who  obtain 
certificates  as  herein  provided." 

"Any  person  shall  be  regarded  as  practicing 
medicine,  in  any  of  its  departments,  within  the  meaning 
of  this  act,  who  shall  append  M.  D.  or  M.  B.  to  his 
name;  or  repeatedly  prescribe  or  direct  for  the  use  of 
any  person  or  persons,  any  drug  or  medicine,  or  other 
agency  for  the  treatment,  cure  or  relief  of  any  bodily 
injury,  deformity  or  disease.  Provided,  that  nothing 
in  this  act  shall  be  so  construed  as  to  prevent  any 
person  from  administering  domestic  remedies  without 
receiving  any  compensation  therefor,  and  nothing 
herein  shall  apply  to  the  so-called  midwife." 

The  words  "manipulation  or  other  expedient,^'  as  used 
in  section  5242,  and  the  words  "or  agency,"  as  used  in  sec- 
tion 5243,  certainly  would  cover  "drugless  healer" 

It  is  my  opinion  that  before  a  person  can  do  any  of 
these  things  mentioned  in  the  two  sections,  he  would  have 
to  stand  an  examination  before  either  the  Homeopathic 
State  Medical  Board,  the  Eclectic  State  Medical  Board, 
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the  State  Medical  Board  of  the  Arkansas  Medical  Society 
or  the  State  Board  of  Osteopathic  Examiners. 

If  these  "druglesa  healers"  do  not  practice  osteopathy, 
and  do  not  practice  the  homeopathic  system  of  medicine, 
or  the  eclectic  system  of  medicine,  they  would  have  to  be 
examined  by  the  State  Medical  Board  of  the  Arkansas 
Medical  Society,  as  section  5235,  Kirby's  Digest,  requires 
this  last  mentioned  board  to  examine  all  applicants  who 
are  not  required  to  go  before  any  of  the  other  boards  men- 
tioned. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


STATE  PHARMACY  BOARDS  MAY  GRANT  A 
CERTIFICATE  TO  ONE  WHOSE  OFFENSE 
HAS  BEEN  PARDONED  BY  THE 
GOVERNOR,  AND  FOR  WHICH 
HIS   FORMER   CERTIFI- 
CATE WAS  REVOKED. 

February  19,  1910. 
Dr.  Jno.  B.  Bond,  Sr., 

President  State  Board  of  Pharmacy, 

Little  Rock,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  commimication  of  even  date, 
in  which  you  state  that  you  do  not  understand  fully  my 
reply  to  your  conmiimication  of  the  18th  inst.,  to  your 
conununication  of  the  same  date.  Your  conununication 
was  as  follows: 

"*  *  *  A  registered  pharmacist  of  this  State 
was  indicted  by  the  grand  jury  of  his  county  for  selling 
liquor  unlawfully.  He  was  tried  in  the  circuit  court, 
convicted  on  the  charge,  and  fined  by  the  court  without 
any  jail  sentence. 
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"The  trial  judge  announced  in  open  court  that 
under  section  5284,  Kirby's  Digest,  the  registration  of 
the  party  was  null  and  void,  and  his  license  revoked. 
The  party  applies  to  this  board  for  reinstatement. 

"Your  opinion  is  respectfully  solicited  on  the 
following  points: 

"1.  Would  a  pardon  by  the  Governor  operate 
of  itself  to  reuistate  the  party  to  his  former  right  as  a 
registered  pharmacist? 

"2.  If  not,  is  it  the  province  of  this  board  to  hear 
and  act  upon  the  application  for  reinstatement  without 
reference  to  the  Governor's  pardon.     *     *     *'' 

In  answer  to  yoiir  first  question,  I  beg  to  state  that  it 
is  my  opinion  that  a  pardon  by  the  Governor  would  reinstate 
the  party  to  his  former  right  as  a  registered  pharmacist. 

The  authorities  hold  that  the  operation  of  a  full  pardon 
is  to  release  the  punishment  inflicted  for  an  offense,  and 
blots  out  of  existence  the  guilt  of  the  defendant  so  that  in 
the  eyes  of  the  law  the  offender  is  as  innocent  as  if  he  had 
never  conmiitted  the  offense. 

A  pardon  removes  the  penalties  and  disabilities,  and 
restores  the  person  to  all  his  civil  rights. 

I  stated  in  my  opinion  yesterday  that  I  thought  that, 
although  the  Governor  should  issue  the  person  mentioned 
a  pardon,  that  he  would  have  to  obtain  a  new  certificate. 
Of  course,  I  meant  that  he  would  have  to  go  through  the 
mere  formality  of  getting  your  board  to  issue  a  new  certifi- 
cate, but  upon  a  more  careful  examination,  I  hardly  believe 
this  would  be  necessary,  if  he  should  be  pardoned. 

I  stated  in  reply  to  your  second  question  that  if  your 
board  could,  or  would,  grant  this  person  a  new  certificate, 
although  he  might  not  be  pardoned  by  the  Governor,  then 
the  law  which  revoked  his  former  certfficate,  upon  a  convic- 
tion for  the  unlawful  sale  of  whiskey,  would  be  a  farce. 

You  will  note  that  section  5284,  Kirby's  Digest,  says  that 
upon  a  conviction  of  a  pharmacist  for  the  unlawful  sale  of 
whiskey,  his  license  as  a  pharmacist  shall  thereupon  be 
revoked,  and  this  does  not  give  your  board  any  discretion 
in  the  matter. 
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It  would  be  a  useless  statute  that  would  require  your 
board  to  revoke  a  certificate  issued  by  you,  and  permit  you 
in  the  next  minute  to  issue  a  new  certificate. 

It  is  true  that  the  statute  does  not  say  that  the  person 
may  not  again  apply  for  a  certificate,  and  it  is  possible  that 
the  courts  might  hold  that  you  would  have  a  right  to 
entertain  a  new  application,  but  it  is  my  opinion  that  the 
section  referred  to  does  not  just  merely  have  the  formal 
effect  to  cancel  the  certificate,  but  it  prescribes  a  penalty 
for  the  pharmacist  who  violates  it,  and  that  penalty  is  the 
forfeiture  of  his  right  to  engage  in  such  business,  imless, 
of  course,  he  should  be  pardoned  by  the  Governor. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


OSTEOPATHS— LAW  REGULATING  THE  PRACTICE 

OF  OSTEOPATHY 

July  27,  1910. 
Dr.  A.  A.  Kaiser, 

Secretary  State  Board  Osteopathic  Examiners, 

Lonoke,  Ark. 
Dear  Sir: 

I  beg  to  acknowledge  receipt  of  your  favor  of  the  26th 
inst.  You  desire  an  opinion  from  this  office  on  the  meaning 
of  section  5253,  Kirby's  Digest. 

I  beg  to  advise  you  that  I  am  of  the  opinion  that  all 
persons  desiring  to  practice  osteopathy  in  this  State,  except 
as  hereafter  named,  are  required  to  take  a  written  examina- 
tion ui)on  the  subjects  mentioned  in  section  5258.  If  this 
examination,  in  the  opinion  of  the  board,  shows  that  the 
applicant  possesses  the  necessary  qualifications,  the  board 
is  authorized  to  issue  to  him  a  certificate  upon  his  payment 
of  a  fee  of  ten  ($10)  dollars.  ' 

Those  who  are  excepted  from  the  operation  of  this 
section  of  the  Digest  are  osteopaths  who  were  practicing 
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their  profession  in  this  State  prior  to  April  27, 1903,  and  who 
are  graduates  from  a  regular  osteopathic  school,  wherein 
the  course  of  study  covers  a  period  of  twenty  months,  or 
more,  having  four  terms  of  five  months  each,  or  more. 
Such  persons  are  not  required  to  take  the  examination 
provided  for  in  section  5253,  and  are  entitled  to  a  certificate 
from  the  board  upon  the  pa3nnent  of  a  fee  of  ten  ($10) 
dollars. 

It  is  for  the  board  to  say  whether  or  not  a  given  school 
IS  a  reputable  one  or  not.  I  can  appreciate  the  difficulties 
which  may  arise  under  the  construction  of  this  act,  but 
we  are  compelled  to  construe  the  law  as  it  has  been  written 
by  the  Legislature,  and  not  as  we  would  write  it  ourselves. 

I  trust  that  I  have  made  myself  clear. 

Yoxirs  very  truly, 

WM.  H.  RECTOR, 
Assistant  Attorney  General. 


HOOKWORM  DISEASE— SCHOOL  BOARD  HAS  NO 
AUTHORITY  TO  EXPEND  FUNDS  OF  DIS- 
TRICT  FOR  PURPOSE  OF  TREAT- 

ING  PUPILS 

September  13,  1911. 

Dr.  Morgan  Smith, 

Secretary  Arkansas  State  Board  of  Health, 

Nashville,  Tenn. 

Dear  Doctor  Smith : 

I  have  the  honor  to  reply  to  your  request  for  an  opinion 
upon  the  legality  of  an  appropriation  by  school  boards  of 
a  sum  Of  money  to  be  used  for  the  pprpose  of  treating  pupils 
afflicted  with  the  hookworm  disease.  You  desire  to  know 
whether  money  can  be  expended  for  the  purpose  of  employ- 
ing an  inspector  whose  duty  it  shall  be  to  inspect  the  sanitary 
condition  of  all  school  buildings  and  examine  all  pupils 
in  order  to  ascertain  if  any  have  contagious  disease  or  phjrsi- 
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cal  defects,  and  if  such  inspector  would  have  authority  to 
expend  money  appropriated  by  the  school  board,  for  the 
purpose  of  treating  pupils  found  afflicted  with  hookworm 
disease.  You  cite  me  to  section  16.  Ac^  431,  Acto  of  1911,  en- 
titled "An  Act  to  secure  a  State  Board  of  Education  and 
prescribe  the  powers  and  duties  thereof." 

I  beg  to  advise  you  that  I  am  of  the  opinion  that  imder 
the  statutes  of  this  State  a  school  board  would  have  no 
authority  to  appropriate  school  funds  for  the  purpose  of 
treating  the  individual  pupil,  and  I  am  inclined  to  the 
opinion  that  section  16,  act  431,  acts  of  1911,  does  not  give 
that  authority,  but  that  the  intention  and  iheaning  of  that 
section  is  that  the  State  Board  of  Education  may  prescribe 
rules  and  regulations  for  the  sanitary  inspection  of  school 
buildings  and  for  the  examination  of  pupils  in  order  to 
detect  contagious  and  infectious  diseases  and  physical 
defects.  The  act  further  prescribes  that  it  shall  taJce  such 
other  action  as  may  by  said  board  be  deemed  necessary  and 
expedient  to  promote  the  physical  welfare  of  the  school 
children." 

I  do  not  understand  this  gives  any  authority  to 
appropriate  money  belonging  to  the  school  district  for  the 
treatment  of  the  individual  pupil,  and  certainly  it  gives  no 
more  authority  in  the  matter  of  the  hookworm  disease  than 
it  would  in  any  other  cont^ous,  infectious  or  commxmicable 
disease. 

In  other  words,  to  be  brief,  I  am  of  the  opinion  that 
our  laws  do  not  provide  any  means  whereby  the  money 
belongmg  to  the  sdiool  district  may  be  used  for  the  purpose 
of  defra3ring  the  necessary  expense  of  giving  medical  treat- 
ment to  any  of  the  pupils.  The  law  presumes  that  the 
parent  or  guardian  will  attend  to  this  important  matter. 
Of  course,  in  the  case  of  any  pauper  or  indigent  pupil  the 
county  court  would  have  authority  to  expend  some  of  the 
funds  appropriated  for  the  care  of  paupers  in  furnishing 
medical  treatment  to  afflicted  indigents. 

Yours  very  truly, 

WM.  H.  RECTOR, 

Assistant  Prosecuting  Attorney. 
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AGRICULTURAL  SCHOOL  BOARD  NOT 

PROHIBITED  FROM  EMPLOYING  A  TEACHER 

RELATED  TO  A  MEMBER  OF  THE  BOARD 

May  14, 1910. 
Mr.  W.  N.  Baulkman, 

President  Board  of  Trustees  State  Agricultural  School, 

Second  District, 

Russellyille,  Ark. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  recent  date 
in  which  you  state  that  your  board  requests  my  opinion  as 
to  whether  it  would  be  lawful  for  the  board  to  employ  the 
brother  of  one  of  ihe  members  of  the  board  as  a  teoidier  in 
the  agricultural  school  for  the  second  district. 

I  have  the  honor  to  reply  tiiat  I  know  of  no  statute 
which  would  prevent  this.  Section  7616.  Kirby's  Digest. 
prohibits  directors  of  public  schools  from  emplojriDg  a 
relative  of  any  member  of  tiie  board,  unless  a  petition  of 
two-thirds  of  the  patrons  of  the  district  is  filed.  Section 
4292,  Kirby's  Digest,  prohibits  the  employment,  in  any 
capacity,  in  the  State  University,  of  a  person  who  is  related 
to  any  member  of  the  board  of  trustees,  but  neither  of  these 
sections  apply  to  the  trustees  of  the  agricultural  schools, 
and  since  whoever  drew  the  bQl  for  the  establishment  of 
these  agricultural  schools  did  not  incorporate  any  proviskm 
to  carry  out  what  appears  to  have  been  the  policy  of  the 
State  upon  this  matter  of  hiring  teachers,  there  is  no  km 
to  prevent  your  board  from  hiring  a  person  related  to  some 
member  of  the  board. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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BOARD  NO  AUTHORITY  TO   GRANT  RIGHT-OF- 
WAY  TO  RAILROAD 

September  10, 1912. 
Prof.  Frank  Horsfall, 

Monticello,  Ark, 

Dear  Sir: 

Replying  to  your  letter  of  the  7th  inst.,  I  beg  to  state 
tihat  I  do  not  think  Board  of  Trustees  of  the  Fourth  Agri- 
cultural School  District  would  have  any  authority  to  con- 
vey to  the  railroad  company  a  right-of-way  across  the 
property. 

I  think  the  Legislature  only  would  have  this  authority. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


BOARD  HAS  NO  AUTHORITY  TO  EMPLOY  A 

BUSINESS  MANAGER 

September  20,  1910. 
Dr.  0.  N.  Hammett, 

Secretary  Agricultural  School  Board, 

Paragould,  Ark. 

Dear  Sir:  • 

I  received  your  letter  of  September  1€,  and  also  the 
one  of  September  1.  You  ask  if  it  will  be  lawful  for  the 
agricultural  school  board,  of  which  you  are  a  member,  and 
its  secretary,  to  employ  you  as  business  manager  at  a  salary 
of  one  thousand  ($1,000)  dollars  per  year,  to  look  after  the 
collection  of  notes  due  the  board,  and  other  matters. 

I  have  the  honor  to  reply  that  there  appears  to  be 
nothing  in  the  act  creating  the  agricultural  schools  that 
would  specifically  prohibit  such  emplojnnent,  further  than 
that  the  only  provision  made  for  the  payment  of  any  money 
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to  the  members  of  the  board,  is  the  provision  covering  their 
per  diem  while  attending  meetings  of  the  board. 

It  occurs  f  0  me  that  the  employment  of  you,  as  stated, 
would  be  a  violation  of  what  is  the  well  understood  public 
policy  of  the  State  in  reference  to  its  schools.  Common 
school  boards  can  not  employ  a  teacher  related  to  any 
member  of  the  board,  except  upon  a  petition.  Trustees  of 
the  University  of  Arkansas  can  not  be  interested  in  any 
contract  made  by  the  trustees.  Our  statutes  not  only 
forbid  members  of  school  boards  from  being  interested  in 
contracts  made  by  the  board,  but  it  is  the  policy  in  connec- 
tion with  almost  every  public  officer  and  board.  Aldermen 
of  a  city  can  not  be  interested  in  contracts  made  by  the  city 
council.  County  judges  are  forbidden  to  make  any  con- 
tracts in  which  they  may  be  interested. 

I  do  not  know  that  the  courts  would  declare  a  contract 
with  you,  as  stated,  to  be  invalid,  as  the  Supreme  Court 
has  not  passed  upon  such  a  question,  but  it  would  be  so 
directly  in  conflict  with  the  policy  upon  such  matters 
generally,  that  it  occurs  to  me  it  would  subject  not  only  you, 
but  your  board,  to  much  criticism. 

We  all  want  to  see  the  agricultural  schools  a  complete 
success,  and  the  board  should  not  do  anything  in  the  very 
infancy  of  these  schools  that  would  be  calculated  to  bring 
into  criticism  their  management. 

Trusting  that  I  have  fully  answered  your  inquiry, 
I  am,  with  best  wishes. 

Your  friend, 

HAL  L.  NORWOOD, 

Attorney  General. 
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BOARD  NO  AUTHORITY  TO  EMPLOY  A  FINANCIAL 

AGENT 

June  19,  1911 
Hon.  J.  T.  M.  Holt, 

PreBident  Board  of  Trustees,  Third  Agricultural  School 

District, 

Bingen,  Aiic. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  16th  inst., 
which  is  as  follows: 

"♦  *  *  The  law  governing  our  agricultural 
schools  is  weak,  in  that  it  holds  the  board  of  trustees 
responsible  for  the  disbursement  of  public  funds,  but 
makes  no  provision  for  a  financial  secretary.  None  of 
our  board  is  at  the  school  at  all  times,  and  while  the 
school  is  in  progress,  occasions  arise  almost  daily  for 
the  disbursement  of  funds. 

'To  overcome  this  defect,  I  tried  to  pass  a  bill 
in  the  rec^it  session  of  the  Legislature,  but  it  failed 
in  the  house. 

"Now,  to  meet  the  situation.  Our  board  for  the 
third  district  are  considering  two  plans: 

''1.  To  employ  a  financial  secretary,  under  bond» 
and  delegate  to  him  the  authority  to  pay  out  funds. 

"2.  To  put  the  secretary  of  our  board  there,  and 
pay  him  additional  salary  to  do  other  work — ^as  general 
supervisor  of  farm  work,  or  something  else.  The 
salary  of  $2.00  per  day,  as  provided  by  law,  is  inade- 
quate. 

''Now,  we  most  respectfuUy  ask  your  opinion  as 
to  our  legal  authority  to  do  either  of  the  above  things. 
Which  would  be  most  nearly  within  the  pale  of  the 
law?    *    *    *•• 

I  have  the  honor  to  reply  that  I  do  not  think  either 
proposition  would  be  within  the  spirit  or  the  letter  of  the 
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law.  Your  secretary,  who  is  a  member  of  your  board,  is  not 
entitled  to  anysalsuy.  He  is  allowed  $2.00  per  day  while 
attending  meetings  of  the  board.  Even  if  the  law  authorized 
your  board  to  employ  a  financial  secretary,  it  would  be 
against  public  policy  to  employ  a  member  of  your  board. 

There  is  nothing  either  in  the  act  establishing  the 
agricultural  schools,  or  in  the  last  appropriation  act,  authoriz- 
ing your  board  to  employ  a  financial  secretary.  There  is 
no  appropriation  to  pay  a  secretary. 

One  of  the  objects  in  having  a  board  for  the  manage- 
ment of  a  State  institution,  is  that  all  claims  may  be  ex- 
amined and  approved  by  the  board,  before  a  voucher  is 
issued  for  the  amount.  Therefore,  you  would  have  no  right 
to  delegate  the  authority  tJb  any  one  to  issue  vouchers  where 
the  claim  has  not  been  approved  by  your  board. 

Why  don't  your  board  disburse  the  funds  in  the  same 
manner  as  the  board  for  the  management  of  the  State 
Charitable  Institutions,  and  the  penitentiary  board?  Neither 
of  these  boards  have  a  financial  secretary. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

,    Attorney  General. 


AGRICULTURAL  SCHOOL  BOARD  NO  AUTHORITY 

TO  LEASE  OR  SELL  LAND 

February  16,  1912. 
Mr.  E.  W.  Cockrell, 

Jonesboro,  Ark. 
Dear  Sir: 

I  do  not  think  the  agricultural  school  board  would  have 
any  authority  to  sell  or  lease  your  association  any  land. 

I  think  it  would  be  advisable  to  record  all  of  your 
articles  of  agreement. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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TO  THE 

MILITARY  DEPARTMENT 
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MILITARY  DEPARTMENT— WHO  IS  ELIGIBLE  TO 
THE  OFFICE  OF  ASSISTANT  ADJUTANT 

GENERAL 

June  7,  1909. 
Mr.  J.  C.  Minor, 

PreBident  Arkansas  National  Guard  Association, 

Hot  Springs,  Ark. 
Dear  Sir: 

I  am  in  receipt  of  your  communication  of  the  1st  inst., 
which  is  as  follows: 

"I  have  been  requested  by  the  members  of  the 
association  of  the  Arkansas  National  Guard  for  an 
opinion  from  your  department  as  to  whether  Mr.  J. 
R.  Taylor,  who  was  some  time  ago  appointed  assistant 
adjutant  general  of  the  Aikansas  National  Guard,  was 
eligible  to  that  position. 

"He  is  not  a  memb^  of  the  Guard,  and,  as  I 
understand,  has  never  been  a  member  of  the  Guard  of 
any  State,  or  of  the  United  States  army;  or,  of  any 
military  organization. 

'trusting  that  you  may  give  us  your  opinion 
upon  this  matter,  I  am,    ♦    ♦    ♦    " 

I  have  the  honor  to  reply  that  it  is  my  opinion  that 
if  Mr.  Taylor  was  not  a  member  of  the  Guard  at  the  time 
he  was  appointed  assistant  adjutant  general  and  had  not 
been  an  officer  of  the  Guard  in  this  or,  of  some  other  State, 
or,  of  the  United  States  army,  he  was  not  and  is  not  eligible 
to  hold  the  position  of  assistant  adjutant  general. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attomqr  General. 
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RANK  OF  RETIRED  ASSISTANT  ADJUTANT 

GENERAL 

July  29.  1909. 
Hon.  E.  L.  Compere, 

Assistant  Adjutant  General,  Arkansas  National  Guard, 

Little  Rock,  Ark. 

Dear  Sir: 

Your  conununication  of  the  23d  inst.,  relative  to  the 
official  standmg  of  former  Assistant  Adjutant  General, 
L.  P.  Berry,  and  as  to  whether  or  not,  his  office  having 
expired,  he  will  be  entitled  to  be  placed  upon  the  "supernu- 
merary list''  in  the  Arkansas  National  Guard  with  the  same 
rank  he  was  entitled  to  while  in  said  office  of  adjutant 
general,  is  received. 

The  office  of  assistant  adjutant  general  carries  with  it 
the  rank  of  major,  and  was  created  by  the  following  act: 

"The  adjutant  general  shall  have  one  assistant 
adjutant  general  with  the  rank  of  major,  one  assistant 
quartermaster  general  with  the  rank  of  msgor,  both 
of  whom  shall  be  under  the  direction  and  control  of 
the  adjutant  general.  The  assistant  adjutant  general 
shall  be  appointed  by  the  Governor  on  the  reconunenda- 
tion  of  the  adjutant  general,  and  shall  remain  in  office 
during  the  pleasure  of  the  Governor,  and  until  his 
successor  is  appointed  and  qualified.  He  shall  receive 
an  annual  salary  of  fifteen-hundred  ($1,500)  dollars, 
and  shall,  during  his  term  of  office,  be  entitled  to  all 
rights,  privileges  and  immunities  granted  officers  of 
like  rank  of  the  Arkansas  National  Guard.  He  shall 
subscribe  to  the  oath  of  office  prescribed  for  officers 
of  the  Arkansas  National  Guard,  which  oath  shall  be 
deposited  in  the  office  of  the  adjutant  general.  He 
shall  aid  the  adjutant  general  by  the  performance 
of  such  duties  as  may  be  assigned  to  him.  and  shall  in 
case  of  absence  or  inability  of  the  adjutant  general 
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to  act,  perform  all  such  portions  of  the  duties  of  the 
adjutant  general  as  the  latter  may  expressly  delegate 
to  him.''    (Act  No,  365, 1907,  approved  May  23, 1907,) 

It  is  apparent  from  this  law  that  the  assistant  adjutant 
general  is  raised  to  the  rank  of  major  by  reason  of  the 
appointment  as  adjutant  general,  and  that  his  office  expires 
at  the  pleasure  of  the  Governor,  and  when  his  successor 
is  appointed  and  duly  qualified,  "and  he  shall,  during  his 
term  of  office,  be  entitled  to  all  rights,  privileges  and  immu- 
nities granted  officers  of  like  rank  of  the  Arkansas  National 
Guard/' 

Of  course,  being  raised  to  the  rank  of  the  service,  and 
the  office  or  service  having  expired,  he  is  no  longer  entitled 
to  such  rank,  which  would  now  be  properly  held  and  enjoyed 
by  his  successor. 

I  am  informed  that  in  the  United  States  army  regula- 
tions which,  to  some  extent,  are  made  applicable  to  the 
government  of  our  Arkansas  National  Guard,  that  when 
an  officer  of  a  lower  rank  is  assigned  to  some  particular 
service  and  given  a  higher  rank  during  said  service,  that 
when  the  service  is  ended  he  goes  back  to  the  rank  for  which 
he  held  a  commission. 

His  term  of  office  as  assistant  adjutant  general,  upon 
which  his  rank  as  major  depended,  having  expired,  such 
rank  expired  and  ended  with  it,  so  far  as  he  is  concerned. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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FORDYCE  RIOT— STATE'S  LIABILITY  FOR  COSTS 
WOULD  DEPEND  UPON  THE  FACTS 

September  9,  1912. 
General  B.  W.  Green, 

Little  Rock,  Ark. 
Dear  Sir: 

Replying  to  your  letter  of  August  29,  I  beg  to  state 
that  Act  No.  439,  Acts  of  1911,  provides  that  before  any 
of  the  sums  appropriated  by  such  act  can  be  drawn,  the 
accounts  must  be  approved  by  the  Governor. 

In  view  of  the  fact  that  the  Governor  personally  went 
to  Fordyce,  and  investigated  the  trouble  that  occurred 
there,  it  is  my  opinion  that  he  is  better  prepared  to  deter- 
mine whether  it  would  be  just,  proper  and  legal  for  the 
State  of  Arkansas  to  pay  the  claims  referred  to  in  your 
letter,  than  the  Attorney  (general  would  be;  and  I  would 
suggest  that  upon  the  question  as  to  whether  the  State  is 
liable,  that  the  matter  be  taken  up  with  the  Governor. 

I  think  the  State's  liability  in  this  case  would  depend 
almost  exclusively  upon  the  facts  as  to  what  occurred, 
and  as  to  the  cause  for  this  unusual  expense. 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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APPEAL   TO   CIRCUIT   COURT    IS   THE   PROPER 

REMEDY  WHERE  COUNTY  COURT  REFUSES 

TO  ALLOW  A  CLAIM 

November  18, 1912. 
(Jen.  B,  W.  Green, 

Adjutant  General, 

Little  Rock,  Ark. 
Dear  Sir: 

Replying  to  your  letter  of  the  16th  inst.,  which  I  hereto 
attach  and  return,  I  beg  to  reply  that  where  a  county  is 
liable  for  a  claim,  under  the  law  and  facts  as  stated  by  you, 
I  do  not  think  any  Special  appropriation  by  the  levying 
court  is  necessary.  The  section  quoted  by  you  directs 
that  said  claims  be  paid  ''out  of  the  general  revenue  of  the 
county.''  All  coimties  make  a  certain  special  appropriation, 
and  they^nake  a  general  appropriation  ''to  defray  such  other 
expenses  of  the  coimty  government  as  are  allowed  by  the 
laws  of  this  State." 

(See  section  1499,  Kirby's  Digest,  as  amended  by  act 
No.  801,  Acts  of  1909). 

The  claim  mentioned  by  you  is  allowed  by  the  laws 
of  this  State;  therefore,  payable  out  of  the  appropriation 
that  all  counties,  without  any  exception,  make  annually. 

I  think  an  api)eal  to  the  circuit  court  is  the  appropriate 
remedy  where  a  county  court  refuses  to  allow  a  legal  claim. 

(See  section  1487,  Kirby's  Digest). 

And,  I  think  as  adjutant  general  of  the  Arkansas  Na- 
tional Guard,  you  would  have  the  right  to  make  the  affidavit 
for  an  appeal. 

Trusting  I  have  fully  answered  your  inquiry,  I  am, 
with  great  respect. 

Yours  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 


\ 


MISCELLANEOUS  OPINIONS 


ATTORNEY  GENERAL  657 


June  12,  1911.  • 
Judge  W.  M.  Kavanaufi^, 

President  Southern  Trust  Company, 

Little  Rock,  Ark. 

Dear  Sir: 

I  am  in  receipt  of  your  communication  of  this  date, 
in  which  you  ask  if  the  veto  of  the  Governor  of  an  item 
appropriating  money  for  the  payment  of  the  salary  of  an 
employee  of  the  State,  or  the  failure  of  the  Legislature  to 
make  an  appropriation  to  pay  the  salary  of  an  employee, 
abolishes  the  position,  or  prohibits  such  employee  from 
continuing  to  fill  the  position,  an  appropriation  for  the 
payment  of  such  salary  to  be  made  by  the  next  General 
Araembly. 

You  further  ask  what  evidence  such  employees  would 
receive  that  the  State  was  indebted  to  them.  Your  reasons 
for  so  doing  is  that  some  of  such  employees  have  made 
application  to  the  Southern  Trust  Company  for  loans  from 
time  to  time  on  amoimts  that  will  be  due  them  by  the  State. 

I  beg  to  reply  that  when  a  position  is  created  by  an 
act  t>f  the  General  Assembly,  the  Governor's  veto  of  an 
appropriation  to  pay  the  person  who  fills  such  position,  or 
a  failure  to  make  an  appropriation  for  the  payment  of  such 
person,  does  not  abolish  the  position,  and  does  not  prevent 
the  heads  of  the  several  departm^its  of  the  State  from 
continuing  to  employ  such  persons.  They  have  a  right  to 
remain  in  the  employ  of  the  State,  and  the  amount  of  their 
salaries  becomes  a  fixed  liability  against  the  State,  and  the 
heads  of  the  several  departments  have  a  right  to  issue  to 
such  employees,  from  month  to  month,  vouchers  showing 
the  amount  due  them.  And  then  such  persons  have  a  right, 
if  they  so  desire,  to  present  such  voudiers  to  the  Auditor, 
whose  duty  it  is  to  give  the  claimant  a  certificate  of  the 
amoimt  thereof,  imder  his  official  seal,  if  demanded,  and 
report  the  same  to  the  Governor,  who  shall  lay  the  same 
before  the  General  Assembly.  {See  section  3409,  Kirby's 
Digest). 
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Also — Case  of  Files,  Auditor  v.  State,  ex  rel.,  Gatewood, 
(42  Ark.  Rep.  243). 

However,  this  certificate  of  indebtedness  by  the  Auditor 
is  not  necessary  to  make  the  claim  a  valid  one,  and  one 
that  the  Legislature  will  be  under  every  obligation  to  make 
an  appropriation  to  pay.  The  obligation  to  make  an 
appropriation  to  pay  such  claims  will  be  as  binding  upon 
the  next  Legislature  as  the  obligation  to  make  an  appro- 
priation to  pay  the  salary  of  the  Governor,  the  Attorney 
General,  or  any  other  legitimate  expenses  of  the  State 
Government. 

There  are  a  number  of  instances  in  the  history  of  the 
State  where  appropriations  for  the  payment  of  salaries  of 
employees  were  vetoed  by  the  Governor,  and  where  the 
Legislature  failed  to  make  an  appropriation  to  pay  such 
salaries,  and  in  every  instance  subsequent  Legislatures 
made  appropriations,  not  only  to  pay  the  salaries,  but  in- 
terest. 

To  illustrate:  I  call  your  attention  to  one  case  where 
an  appropriation  to  pay  a  salary  was  vetoed.  The  General 
Assembly  of  1905  passed  an  act  over  the  veto  of  the  Grovemor, 
which  authorized  the  Attorney  General  to  employ  a  clerk 
at  a  salary  of  $1,500  per  year.  The  general  appropriation 
bUl,  passed  later,  during  the  session,  carried  an  appropriation 
to  pay  this  clerk.  The  Governor  vetoed  this  item  in  the 
appropriation  bill.  Notwithstanding  the  veto  of  the  ap- 
propriation by  the  Governor,  the  Attorney  General  employed 
the  clerk,  and  the  General  Assembly,  at  the  next  session, 
appropriated  $3,000  to  pay  the  salary  of  such  clerk  in  full, 
for  two  years,  and  also  $71.35  to  cover  the  interest  paid 
by  such  clerk  for  money  borrowed  by  him  upon  his  vouchers. 

As  an  instance  where  there  was  a  failure  to  make  an 
appropriation  to  pay  certain  salaries:  I  call  your  attention 
to  the  fact  that  in  1909  the  General  Assembly  created  the 
tax  commission,  but  failed  to  make  an  appropriation  to 
cover  the  salaries  of  the  commissioners,  their  employees  and 
other  expenses.  The  last  legislature  passed  an  act,  which 
was  approved  by  the  Governor  February  1,  1911,  appro- 
priating an  amount  to  cover  the  salaries  of  the  tax  com- 
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missionersy  and  employees  of  that  department.  Also 
$1,102.09  for  interest  paid  by  the  commissioners  and  em- 
ployees on  money  borrowed  by  them  for  salaries  and  ex- 
penses. 

Trusting  I  have  fully  answered  your  inquiry,  I  am, 

Yours  very  truly, 

HAL  L.  NORWOOD, 

Attorney  General. 
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